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Mental Disability Rights International

Mental Disability Rights International (MDRI) is an international human rights organization
dedicated to the human rights and full participation in society of people withililisa
worldwide. MDRI documents human rights abuses, supports the development of disability
rights advocacy, and promotes international awareness and oversight of the rights of people with
disabilities. MDRI advises governments and {gmvernmental @anizations to plan strategies

to bring about effective rights enforcement and sersystem reform. Drawing on the skills of
attorneys, mental health professionals, people with disabilities and their families, MDRI
challenges the discrimination and abtesed by people with disabilities worldwide.

MDRI is based in Washington, DC, with offices in Kosovo and Serbia. MDRI has investigated
human rights conditions and assisted mental disability rights advocates in Argentina, Armenia,
Azerbaijan, Bulgaria, # Czech Republic, Estonia, Hungary, Japan, Kosovo, Lithuania,
Macedonia, Mexico, Paraguay, Poland, Peru, Romania, Russia, Serbia, Slovakia, Sovehia,
Korea, Turkey, Ukraine, Uruguay, and Viet Nam. MDRI has published the following reports:
Torment NotTr eat ment : Serbi ads Segregation and
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Disabilities (2007) Ruined Lives: Segregation from Soci i
(2007) Hi dden Suffering: Romani ads Segregation

Disabilities (2006) Behind Closed Doors: Human Rights Abuses in the Psychiatric Facilities,
Orphanages and Rehabilitation Centers of Turf@g805) Human Rights & Mental Health: Peru
(2004) Not on the Agenda: Human Rights of People with Mental Disabiliti€®sovo(2002)

Human Rights & Mental Health: Mexic2000) Children in Russiao0s
Rights and Opportunities for Reforfp000) Human Rights & Mental Health: HungaxsL997)

Human Rights & Mental Health: Urugug$995)

Laurie Ahern, MDDRI 6 s President, worked for 10 years
winning investigative reporter. She is the formeff@onder and calirector of the federally

funded National Empowerment Center (NEC) and former vice president of the US National
Association of Rights Protection and Advocacy (NARPA). She has written and lectured
extensively on psychiatric recovery and s#dtermination, anderves on the advisory boaol

the International Network for Treatment Alternatives for Recovery (INTARY. tHanual on
psychiatric recovery has been translated mtwe languages. She is the recipient of the 2002
Clifford W. Beers Award for heefforts to improve conditions for, and attitudes toward, people
with psychiatric disabilitiesShe was also awardeldet lidge DavidL. Bazelon 2002 Mental
Health Advocacy Award.

MDRI founder and Execut& Director, Eric Rosenthal, is Viced3ident of the United States
International Council on DisabilitJSICD). He has served as a consultant to the World Health
Organizéion (WHO), UNICEF, the United Nations Special Rapporteur on Disability, and the
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US National Council on Disability (NCD). On behalf of NCD, RosenthahwethoredForeign
Policy & Disability (2003), documenting discrimination against people with disalsilineUS
foreign assistance programs. Rosenthah Senior Ashokadlow and is the recipient of the
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For the purposes of this Convention, the term torture means any act by which severe pain
or suffering, whether physi doaanyreasonbesadt al ,
on discrimination of any kindwhen such pain or suffering is inflicted by at the
instigation of or with the consent or acquiescence of a public official or other person
acting in an official capacity.

UN Convention against Tortur@and Other Cruel, Inhuman or
Degrading Treatment or Punishment, article 1 (1)

No one shall be subgted to torture or to cruel, inhuman or degrading treatment or
puni shment €éStates Parties shall take all e
other measures to prevent persons with disabilities, on an equal basis with others, from
being subjeted to torture or cruel, inhuman or degrading treatment.

UN Convention on the Rights of Psons with Disabilities, art15
Al | human beings are born free and equal [

Universal Declaration of Human Rights, artiell

Report of the United Nations Special Rpporteur on Torture to the United
Nations General Assembly

€The Special Rapporteur draws attention of
persons with disabilities, who are frequently subjected to neglect, severe forms of
restaint and seclusion, as well as physical, mental and sexual violence. He is concerned
that such practices, perpetrated in public institutions, as well as in the private sphere,
remain invisible and are not recognized as torture or other cruel, inhumagradithg
treatment or punishment. The recent entry into force of the Convention on the Rights of
Persons with Disabilities and its Optional Protocol provides a timely opportunity to
review the anttorture framework in relation to persons with disabilitiBg reframing
violence and abuse perpetrated against persons with disalsildstorture or a form of
ill-treatment, victims and advocates can be afforded stronger legal protection and
redress for violations of human righés *

- Manfred Nowak, UN SpecialRapporteur on Torture,
July 28, 2008
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Executive Summary

Torture not Treatment: Electric Shock and.ong-Term Restraint in the United States on
Children and Adults with Disabilities at the Judge Rotenberg Centex the product of an
investigation by Mental Disability Rights International (MDRI) into the human rights abuses of
children and youn@dults wth mental disabilitiesesiding at the Judge Rotenberg Center (JRC)
(formerly known as the Behavior Research Institute) in Canton, Massachusetts, United States of
America (US). This report ian urgent appeal to the Lhited Nations Special Rapporteuon
Torture or other Cruel, Inhuman or Degrading Treatment wnishmentby Mental Disability
Rights International (MDRI). We request that the Special Rapporteur initiate an inquiry

into the abusive practices perpetrated against the residents of JRC and licedsby the
State of MassachusettsMDRI contends that the severe pain and suffering perpetrated
against children and adults with disabilities at JRC violates the UNConvention against
Torture . US law fails to provide needed protections to children and agitlidisabilities.

This urgent appeal documents human rights abuses atisvbea | | ed a fAspeci al n
The fact that the intentional infliction of pain to punish students for certain behaviors is called

At r e a tfonehidten and adts with disabilities- does not render these practices acceptable,
necessary or legal. At JRC, pain is the treatmB®Cp r acti ces a form of dav
i's unique in the United States. JRCOs practi
disabilities can be extinguished by an elaborate system of rewards and punishments for
acceptable or unacceptable behavior. To implement this program, authorities at JRC
intentionally inflict severe pain on children with disabilities entrusted to thaie.c The
maltreatment of children and adolescents with disabilities at JRC constitutes both physical and
psychol ogi cal abuse, couched in the name of
Children are subject to electric shocks on the legssasoles of their feet, finger tips and torsos

T in many cases for years, and for some, a decade or more. Electric shocks are administered by a
remotecontroll ed pack attached to a childdés bac
(GED). The shock which last 2 seconds each, are so strong as to cause red spots or blisters to
the skin. Some students have received dozeven hundreds per day.

eThe | evel of shock is wunbelievable, very
United States cold be subjected to this. You could not do this to a convicted feion.

MDRI interview with pychologist who visited JRC on behalf of the New York State
Department of Education

The United NationsConvention against Torturand Other Cruel, Inhuman or Dednag
Treatment or Punishment, ratified by the US in 1994, prohibits torture without excepiam

1
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if it takes place in a school or a medical establishment and is justified by authorities as a form of
treatment.

By reframing violence and abuse perpeteal against persons with disabilities as
torture or a form of ill-treatment, victims and advocates can be afforded stronger legal
protection and redress for violations of human rightdManfred Nowak, United Nations
Special Rapportewon Torture

Additiondly, children are shackled, restrained and secluded for months at a time. Social isolation
and food deprivation as punishment is commdiock and threatened stabbinggo forcibly

elicit unacceptable behaviors whicthen result in electric shocgunishmets (known as
Behavioral Research Lessons or BREshave been reported to MDRI and state regulatory
bodiesas well

The worst thing ever was the BRLEhey try and make you do a bad behavior and then

they punish youThe first time | had a BRL, two guysamne in the room and grabbed

me’ | had no idea what was going on. They held a knife to my throat and | started to
scream and | got shocked. I had BRLOs thre
went on for about six months or more. | was in a céast state of paranoia and fear. |

never knew if a door opened if | would get one. It was more stress thaould ever

imagine. Horror.i MDRI interview with former JRC student

Behavi or sagde eniadtngdoat of a chaiwithout permissiori and behaviors
referred to a<oinmilnamdad Dtk Koarcthano withoyermissioni
are all punishable by electric shocks, restraints and other punishments.

MDRI 6s findings are consistent windeb leghlkaodh d e s ¢
disability advocates, media reports, finstnd accounts and interviews of former students,
parentsf students, staff, andinmaonyases, JRC&ds own informati onal

It is imperative that JRC devise a protocol for reassessing tHectizeness of the
aversive interventions [shock] once they have been tried for 5 years with only limited
ef fect iivhApm 339 eport Massachusetts Department of Mental Retardation
(DMR)

Despite the overwhelming evidence of abuse at JRC, domeaskdies to end these abuses have
failed. And in some cases, states hawdopted regulations permitting the use of painful
aversives and the courts have upheld such regulationg/hich undermine the protection of
children and adolescents at JRC frontruel and inhuman treatment or torture..

The prohibition against torture under international law is reserved for the most egregious acts. To

rise to the level of torture, an act must meet each of four criteria identified in article 1Uilthe

Convention against Taure Some practices documented at JRC meet each of these elements of
2
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torture because (1) the pain and suffering inflicted is severe; (2) this pain is inflicted
intentionally; (3) the infliction of pain is for a purpose thata®rcive ordiscriminatory and (4)
these practices are conducted with the consent or acquiescence of public officials.

The use of electric shock or lotgrm restraint would never be tolerated on individuals without
di sabilities. The discr i mi nddarovmhentheyare comgared f J R
to strikingly similar practices widely understood to constitute torture-tnegitment.

One girl who was blind, deaf and newerbal was moaning and rocking. Her moaning
was like a cry. The staff shocked her for moaning. Ted out she had broken a tooth.
Another child had an accident in the bathroom and was shockédMDRI interview
with former JRC teacher

To the best of our knowledgdRC is the only facility of any kind in the United Stateand
perhaps indeed in the wd i which uses electricity, combined with lotgrm restraint and other
punishments, to intentionally cause pain to itsdrkih with behavioral challengesd cals it
Aitreat ment . O

I was kept in a smal/l room, i s ohbhlfaitJ®Rd é one
video testimonial in support of GED, JRC website

I was in restraints constantlyél was i n a
- JRC video testimonial in support of GED, JRC website

Longterm effects from electric shock can reportedly udel muscle stiffness, impotence,
damage to teeth, aging of skin, hair lossposttraumatic stress disorder, severe depression,
chronic anxiety, memory loss and sleep disturbance.

Physical restraints combined with electric shocks are also used as affaversive treatment.

While receiving electric shocks, children can be tied down inpoumt restraint§ sometimes in

a prone, facel own positi on. I n testimony posted on
reported that resiints may be used ewandoverfor months at a time. One mother reported to
MDRI that her child was held in restraints for two years.

If students are norcompliant or aggressive, 4 or 5 staff will wrestle kids to the floor

and strap them to a board face down and then shélcgm. | have seen it more than

once. They yell Ahel po and fAisend someone. 0
or more unt il T MDREenerviégv vatmiprinar IRE teacher

Because these abuses have continued unabated for almost four dexsadnd becausehe use
of domestic remedies habeen unsuccessful in stopping these human rights abusddDRI
submits this document to the office of the United Nations High Commissioner for Human
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Rights and the Special Rapporteur on Torture and to the Committee Against Torture
(CAT), as anurgent appeal.

The dehumanization and depersonalization of children at JRC by wayatgisanctioned
punishment with electric shocks;pdint restraint boards, mock assaults, fdegrivation shock
chairs and shock l&ters fosters an environment ripe for abuse and one that would not be
tolerated’ especially against childrenn any other setting.

MDRI also calls on the Obama Administration and the U.S. Department of Justice to take
immediate action to end the alksgsagainst children with disabilities living at JRC. MDRI calls

for a total and immediate ban on the use of electricity andtiemg restraints to punish children.
Under international human rights law, the United States is obligated to investigate sexufgo

acts of torture or inhuman and degrading treatment and to provide reparations for individuals
subject to these practices.
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Methodology and Sources

This report primarily draws on factisat are in the public recoidthe findings olnumerous stat
agenciesand licensing boardgudicial decisions, and testimony before the Massachusetts
legislature during the consideration of legislation to regulate aversive treatment. More than any
other source, the report relies on the information that the Roligmberg CentddRC)provides

about its own programsn its website. The websitecludes firsthand testimonies of students

and parents. MDRI has supplemented these sources by conducting interviews with one former
student three mothersof former students one formerstaff and numerous mental health
professionals and attorneys whave been involved in regulatidRCor representing clients at

JRC.

There has been extensive reporting in the press on practidBCat We provide references to
pres sources to supplement public sources or the JRC websitevedo not rely on press
sources for our major findings.

MDRI makes a number of references to twedépth public reports based on site visits by
professionals to JRC. Both reports providephélbackground information and analysis. The
first is the recertification report of the Commonwealth of Massachusetts, Department of Mental
Retardation, published on April 27, 2009. This report was written by a-disdiplinary
Certification Team with expertise in development and implementation of behavioral
modification plans. The team included two doctdeadel psychologists and a boaedrtified
psychiatrist. The team reviewed extensive documentation at HR{Diding the written
application for ertification, ndividual records, outcome datan d i ndependent
reports. The team also interviewed and observed numerous students.

MDRI also refers to the analysis and findings of the New York State Education Department
(NYSED) published in Jum9, 2006. This report was based on an announced visit to JRC April
25-26, 2006 and an unannounced visit May1B5 2006. The team included three behavioral
psychologists and four members of the NYSED staff.

MDRI has no way of determining whether dftlet practices observed by the Massachusetts
Certification Teanor NYSED team are still taking place. As described in this report, however,
many of the findings of NYSED in 2006 were later documented by the Massachusetts team in
20009. As pr ewseebnstietde , 0 nh owReG/éesr the essenti al
program remains the saméM D R | 6 s findirms amd analysis would remain the same if we

relied solely on the current information about practices at JRC now available on their own

website and if we assumed that JRC were complying substantially with Massachusetts
regulations on aversives
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Introduction

The Judge Rotenberg CentdRQ was founded by psychologist Mla¢w Israel alrost 40 years

ago in California when it wasnown then as the Bakior Researclnstitute(BRI) . According

to Israel, the school 6s philosophy is “lmased o
the 1950s, Israel was &t udent of Ski nner,éand tagdyhe ibaarsefar d Un
proclaimed devotee oadical behaviorism.

In 1981, a 14 year old boy died face down, tied to his bed. (@@ known as BRI) was not

hel d r es ponss deatrebut the death rasaltedbiroan énvestigation®a | i f or ni a o
Department of Social ServicesCalifornia ssued a criticateport the following year, citing
widespread abuse of children at the facihnd the state of California greatly limited thee of

punishment as treatmeht.The facility was then moved to Rhode Island and then again to
Canton Massachsetts, wheg it is located today.

Today, JRC boasts main campusvith a schooland offsite residential apartments with 24 hour
staffing The facility serves as a residential school for children with disahbildig®ell as a
residential facility for dults. There are approximately 208ildren andaduls at JRC at any
given time* with costspaid for by state and local school distrietsd state agencies serving
adults withdisabilitiesat approximately $220,000 per year, person Peoplewith disahlities
living at the JRC residential center mgstome from New York and Massachusgtand seven
other states.

The Judge Rotenberg Center Program

The program of f#Abehavior modificationo and Aa
spelledout on JRCO6s website. T h e thatrewery huymanobéingb e h a v
responds to positive rewards or negative punishments and that all behavior can be rednipulat
through a combination ofewards and punishmest Using thi gsdsoapapnrdoac h
Apuni s me o tireatmiertt’u Treatment entails the infliction of pain. JRC is clear that

this approach ddiffers markedlyodo fr nTheitr adi
website boasts that A J R Gly belmaviomlr tredinzebt [prpgramhne mo s
exi stence. o0

JRC maintains that the same form of reward and punishment works for anyone, justifying a
finezaerr o rejecti on 'Asdrésatyd for admi ssion.

ewe really pay relati vel gnosisiwhidhlare essentibllg nt i or
labels for groups of behavioés.Of the first two students we worked with, one was
labeled autistic and one was labeled schizophfenic.
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The implication of this approach &highly unorthodox program fareatment and education.

All residents, regardless of diagnosis ortdrg, are subjected to the saimehavior modification
techniquesof reward and punishmenThe use of traditionapsychologicaltherapies and/or
medication is virtually nomxistent at JRE.Psychotropic meditins are rarely used.

According to JRC, seventy percent of educational instruction in the school consists of solitary
work on a computer spafcedreprtogrlayimeRCiastiuelt

The Arewardso wused at JREr a neft wdentisa ocamtip@mi
purchasedo based on points they earn in the p
right to social interaction with other patients or stafs well as other fundamentals of daily

living. For example:

By making our school building as rewarding as possible, both in its look and in its
various reward functions and areas, we have been able to use the oppturtaitéyd the

school building as an earned rewa®imilarly, students who behavior extremely poorly

are required to stay in their residence and receive academic instruction there, instead of at
our school building?

One of the implications fahe behaviorist model of caie that JRC takes anyone so long as
Aneeded treat ment proced8A®esthee l REdewebsat &al
policy of nearzero reject and expulsions, coupled with the success we demonstrated in treating

our students, resulted in agencies referring their most difficult behavior problems to us. Most of

our referrals hadden unsuccessfully served in numerous other private and public mental health
and educational facilitié&s before they were r

Theoeafz er o rejectiono poltobceyc chnaes wah d to wleRIC tcheel Ifsa
t he | a¥forchildren ormadults with disabilities who simply have nowhere else to go. The

fact that JRC is the last stop for parents looking for a placement for their child may explain the
fervent support for the program that some parents have expressed owesirsdryother cases,

however, JRC actively markets its programs by visiting families and giving them brochures and

gifts to recruit new students.

When | visited the place, | was expecting much more difficult, roommunicative
behavior in these childne. It was a total surprise to me to find out that half to two
thirds of the kids from NY had learning disabilities or emotional probleinstreet kids,
kids of colori carrying these shock backpacks. It is pristike and they are prisoners

of the apparats.i Psychologist who visited JRC on behalf of the New York State
Department of Educatich

In the early days of the facility, most students were diagnosed with autism or mental retardation
and accompanyingelfinjurious behaviors. As of 200&owever, aaording to a New York
StateDepartment of EducatiofNYSED) report, most students fromeM York St at e fAhave

7
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di sability classification O0emoti onal di stur ba
average range of intelligent&There are also aumber of students with the classification of

autism with cognitive abilities falling in the range of mild to profound mental retardftion.

Many of the students from New Yohave a diagnoses of post traumatic stress disorder (PTSD),
schizophrenia, atteioin deficit disorder (D), obsessive compulsive disorder (OCD) and bi

polar disorde* A number of students have a?hMoetory o
recently, some adolescents have also been coming to JR@Mte juvenile justice systeamd

transfers from Rikers Island prison ireN Y ork.?®

Early on punishment$ known as aversivels were used to contrahe behavior of people who
were calledseverelyi ment al | y rceildrenwidheadtién. @&uandgshmentdncluded
pinching, spatula spankingsater sprays, muscle squeezes, forced inhalation of ammonia and
helmets which battered the brain with inescapable white Abise.

In the late 1980s, JRC began usBIBIS (SelfInjurious Behavior Inhibiting System) machines

on students, as an alternativedpanking, squeezing and pinching. The machine, developed in
1985, produced a 0.2 second shock of 2.02 milliamps on the arms or legs of the recipient, with
the intention of stopping seifjurious behaviors in children with autism and other
developmentatlisabilities. Controversial from the outset and shunned by edtas, the use of
SIBISwas argely abandoned fipnostbhaes g1d909 Gporsa citni cfeasv.o r

Over the years, JRC has foutidht an individual who respals to low levels of electricitynay
become fiadaptedod to pain &hTthe Rryeaedadsnephew sft r o n g
Massachusetts StatRepresentative Jeffrey Sanchez whagnosed with autism andas a

student at JRC in 1989 when JRC began usindStBé&S machine. As described instenony

before the Massachusetts legislaftirene dayhe received more than,B00 shocks to stop his
behaviors’ to no avail. When the mafacture of SIBIS refused JRCsequest to provide them

with a stronger and more painful shock machidRC developedts own mechanism for
administering shock, th&raduatedElectronic Decelerator (GED). The GED is a remotely
controlled device that can be strappewithto an
electrodes attached to the torso, arms, legs,shand feetThe GED administer$5.5 milliamps

of electricity. A stronger version, ti@ED-4, subjects an individual to a shock4%.5 milliamps

Both may be used up .0 secondsThedirector of JRC, Mtthew Israel| describes the shock as

Aver yulfPa®Bardchezdis nowdpyeaswold and remains at JREccording to
testimony before the Massachusetts Legislature in November, B808 still tethered to the

GED shock machin®

JRC also uses physical restraints as a form of aversive tréasopretimes simultaneously with
electric shocR® The GED and restraints are sometimes combined because it is necessary stop a
person fron ripping the GED pack off his or hbody. Other times, physical restraints may be

8



TORTURE NOT TREATMENT

added to the use of the GEDh@nthe aversive power of electricity alone is not sufficient. As
described on the JRC websif§]]he safest way to do this is to use mechanical restraint to
contain the student, in a prone position, on a flexible plastic restraint platform that has been
spei ally desi gne®l Itisavorth hoting that,uoutside IRC, the use of any
Aproneo (face down) restraints are widely con
have banned any form of prone restraints in the mental health cntext.

J RCOs rfartthe wwse aof powerful shocks and other aversivasoth in the past and
currentlyi is that his facility serves some children or adulith the most severe cases of self
injurious behaviors, not controlled with any other treatniénAccording to JRC, parents come
to JRC after all other services have failed.

JRC is technically a schoolicensedby the Massachusetts Department of Elementary &
Secondary Educatiorand children are theoretically placed there voluntadilyadditionally
receives its Level Il aversive certification by the Massachusetts Department of Developmental
Services (formerly Department of Mental Retardationyetas licensing for its overesidential
programfor adults over 22 years ol€hildren andadolescencésesidences at JRC are licensed

by theMassachusetts Department of Early Education and Care.

The voluntary consent to treatment, howevera iggal fiction for children andadults with

disabilities who have been declared mentally incompetent. In practice, paremtguardians

consent to placemeat JRC* Once there, JRC must seek a court hearing to request permission

to use electric shock or other Level Il aversivesresidentsReferred to as @ subst it ut e
j udg me nt,thechuet determmegrhetherthe child or adultwould have chosen to receive

such treatment if he or she were competent to @3 Barentsor other legal guardiamaust also

approve the use dfie GED. The court rarely denies approval.

JRC is not an open facility but a closed institution rehehildren arertinsported from their JRC
ownedand operated residences to the JRC school in shackieshe NYSED report stated in
2006:

Students were observed as they arrived and departed from school. Almost all were
resr ained in some manner, with met al opolic
boarded and exited vehicles. Several students are transported in wheeled chairs that

keep them in fouspoint restraint.

In practice, for many residents, JRC is a closedtutgtn where children and adults with
disabilities are segregated from the fbsabled world.
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Critique of aversivetreatment from research and licy

What 6s wrong with punishments i s t-thrimt t hey
results. The esponses to punishment are either the urge to escape, to counterattack or
a stubborn apathyi B.F. Skinner interview, The New York Times, 1887

This urgent appeal challenges the use of aversives at JRC on the ground that it violates
international humanights law. Whether or not such treatment is narrowly defined as
heffective, 0 international human rights | aw
inflicted on a person. To put this in contdxdwever, it is important to recognize that the aise

electric shock and restraints as treatment, as practiced at JRC, lacks eviusembgroof of

long-term efficacy or safety. Indeed, there is reason to be concerned that these practices create

ri sk of Apsychol ogi cal ttri adinndmere areanomtpmgereus i z at i
approaches to the management of dangerous or disruptive behaviors that do not entail the
infliction of pain®

The New York Psychological Associatiofask Force on Aversive€ontrols with Children
reviewed the fieldin206 and found that HAprohibitions on
punish disabled students for symptoms of their disability have been promulgated by a variety of
federal agencies and * fhedi esysholaginah Assodation 8l i z a t i
Force concluded that #nHaversive behavior inter
of a behavi or al* Professianaldisability argamizatipns bke TASH, which

includes many of the leading psychologists and behavior expetie United States, have come

out againsanyuse of aversive&

The NYSED evaluation team that visited JRC in 2006 expressed concern about the lack of
Afadequately controlled and replicated resear
aversvek havi oral interventions, 0° Giaren ctuhearfllyadkn
reviewed research on the effectiveness and safety of the GED used ahdRIQ®'SED has

concerns regarding the loitgrm health and safety of the students, partrbuldnose students

who may receive multiple electYic shocks as p

The NYPsychol ogi cal Associati on Task Force, w I
particular concerns about the use of aversives at JRC without careful aitent t o t he pat
diagnosis. They point out that for certain childiem particular abuse or trauma survivars

aversives can be particularly dangerbusOt h e r researchers have warn
seclusion should never be used with childndro present with certain psychological or medical
characteristicsé. Contraindications for the wus

hi story of sexual abuse, phy#&ical abuse, or n
10
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Following the release of the NYSEEport on JRC in 2006, the NeMork Psychological
AssociationTask Forcdound that

fisome of the techniquesie scr i amved siavse 6behavi omoadnly i nt er
constitute corporal punishment, but are included in literature on torture
techniqueg *’

While the infliction of pain may stop a person from engaging in a specific behavior while being
subject to a course of aversive treatment, aversive treatment cannot treat an underlying emotional

disorder or intellectual disability. A review of the researchufnd t hat At he 1 mpl e
punishmentbased procedures, including those that incorporate noxious stimulation, do not
guaranteelong erm reductive effects i f Thehakeviationefat men't

symptoms only takes place while asiges are in place, leaving a person subject to this painful
treatment over a long period of time. This is why JRC hastdamteate increasingly strong
systems for admini st er i ncgndiglymacknowladgathat aversivex . JRC
only bring about the temporary alleviation of symptoms:

Expecting an aversive consequence to keep having its effect long after we have stopped
usi?gg it is to criticize aversives for something that we have no right to expect them to
do.

One study examined a sampd¢ five adults with developmental disabilities who had been
subjected to an aversive program of electric shock, mechanical restraints, and food deprivation.
This study found that the same individuals could be served in the community over two years,
with the same alleviation of symptoms, using only positive behavioral supports.

The results are encouraging in demonstrating that punishmdsised approaches can
be terminated, alternative strategies can be substituted, and through a clinically
responsive systeraf monitoring and decisiormaking, behavioral adjustment can be
supported without having to resort to invasive forms of treatméfits

MDRI has interviewed providers who serve individuals once detained at JRC, and their
experience is consistent with thedings of this research. Contrary to the notion that only JRC

can serve the most disabled individuals, other programs are able to serve the same people
without aversives:

| was touring JRC and saw a little boy, maybe 6 or 8 years old, laying on the flodr an
shackled and handcuffed behind hisack We do not use mechanical restraints here
ever! When people are given what they need, they@dn a ¢ MDRJ iatérview with
director of group homzfor people with developmental disabilitissrving former JRC
resident3

11
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People come here from JRC and are doing quite wdlhere are no mechanical
devicesand we dondt punish peopl e. ficahlsiyin ar e f
that chair?0 It is always shocking to me when | am told that 5 staff restraireegerson

in a shower. Here, they just take a showérPsychologist who works with former JRC
student¥’

The use of physical restraint as a form of treatment goes against federal policy and the findings

of ment al heal t h r eseammlommisior on MentakHedith has 6 s N
stated that Arestraint wi || be used only as
i nt er v ¥nThd WSn Pepartment of Health and Human Services Substance Abuse and
Mental Health Administration has fodnthat such practices as seclusion and restraints are
Adetri mental to the recov®&ry of persons with

The concept of Positive Behavioral I ntervent.
and has gained wide acceptance as the peefegpproach to helping individuals with behavior
problems.

PBIS states that the interventions need to be those that would be considered acceptable
if used in community and school environments. Interventions that result in
humiliation, isolation, injury and /or pain would not be considered appropriaieU.S.
Department of Education Office of Special Education Progtams

The National Disability Rights Networnd TASHhaveoutlined a wide variety of best practices
used throughout the United States, dematisiy that realistic options exist for the treatment of
the most severe disabilitiés. Serious deficiencies may exist in the United States regarding the
availability of these services, and parents may rightfully be desperate to find appropriate
treatmentfor children. The lack of services, however, is a product of a lack of funding and
planningi not because such alternatives are impossible to provide.

Findings: The Use of Aversives at JRC

Electric shock

As described above, JRG st at ed reeketedric shbcksris behlaveor modification

and punishment. Childrenand adultsat JRCare routinely subject to electrthock receiving

multiple skin shocks on their legs, arms, hands, feegersand torsos for behaviors such as

getting out of thi seats, making noises, swearing or not following staff direcibige
homemade shock devices, i, Mattheewa Israetandbmanufiadiueed s ¢ h 0 ©
at the school, are carried by students in backpacks with electrodes attached to tR&iFrekin.

shock is administered remotely loginimally trained staffi somewith only two weeks of
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training® Students never know when they will receive a jolt or where on their body they will be
shocked. Some children are subjected to dozens of shocks evesuise of a daylhe April

2009 report by the Massachusetts Department of Mental Retardation (BddRY, thatof the

109 children subjected to electric skin shocks, 48 had been receiving the shocks for 5 years or
more®*

For 16 years, nearly half her g , Janine has been hooked uj
couple of years ago, when the shocks began to lose their effect, the staff switched the
devices inside her backpack to the much more painful GEO Jennifer Gonnerman,

author of School of Shock, Mothesrles Magazirfé

It is imperative that JRC devise a protocol for reassessing the effectiveness of the
aversive interventions [shogkestraini once they have been tried for 5 yearshvonly
l i mi t ed e fifAprit 2009vepaniassachuset®MR®

| got the shocks for swearing, saying no, leaving a supervised area without asking and
even for popping a pimpleany noncompliant behavior. | had one [electrode] on each
arm, one on each leg and one around my waist. Ithe worst pain, like a third degree
burn. They tell people it feels like a bee sting but they lieMDRI interview with
formerstudent?

When you start working there, they show yo
bee stingo an callyhurathe kidst Ond kice you aowddt smell the flesh

burning, he had so many shocks. These kids are under constant fear, 24/7. They sleep

with them on, eat with them on. It made me sick and | could not sleep. | prayed to God
someone would help these sid MDRI interview with former JRC teach&t

One time | was visiting my son and | saw the other students with the backpackk on
really pained my heart. One child got a shock and then the others started to scream and
cry. They were scaredand they werecringing. They were waiting for their turni

MDRI interview with nother of former studefft

The device used to shock children, referred to by JRC as the Gradilattwnic Decelerator

(GED) has been designed and manufactured at JRC. The Food and Drimgs&dtion (FDA)

has ficlearedo the device for marketing but it
to the NYSED report, JRC informational mat er
information posted on their website and in venittarticles which represents the GED device as
6approved, d it has mlandDrogeAdminisagtignd oved by the F

The shock administered is both painful and dangerous. The first generation of the GED
administers 15.5 milliamps RMS of electricifgr approximately 2 seconds with a peak
intensity of 30 milliamp$® The GED4 is approximately 3 timestrongerthan the originashock

13
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machine developed by Israel for children whose behavior cannot be controlled by the GED or
who have become inured toet pain®® It delivers 45.0 milliamps RMS for 2 seconds, with a peak
intensity of 91 milliamps?® According to the JRC website, they are now developing a third, more
painful iteration of the GED!

To put the use of shock into contextetuse of electronicedices on animals must comply with
the legal requirementaccording to state law. Most states prohibit the abuse of animals, and
many animal protection societies protest the use of shock collars onfdaose of an animal in
Massachusetts is a felongdacarries up to a 5 year prison sentence.

Whoever [ é] mutil ates or kills an ani mal
overdriven, overloaded, overworked, tortured, or tormented, deprived of necessary
sustenance, cruelly beaten, mutilated or kilednal whoever [ €] Knowi
willfully authorizes or permits it to be subjected to unnecessary torture, suffering or

cruelty of any king shall be punished by imprisonment in the state prison for not more

than 5 years or imprisonment in the house of correct for not more than 2 ¥z years or

by a fine or not more than $2,5000, or by both such fine and imprisonmént.
MassachusettStatute Prohibiting Cruelty to Animéfs

Other comparisons may be helpful in understanding the power of the electrical force o whic
JRC residents are subjected:

A stun gun [used by police] is a legal electrical sdkfense device that puts out a high
voltage and low amperage shock. To put things in perspective, one amp will kill a
person. Our stun gun will deliver @ milliamps. However, most stun guns on the
market are only 12 milliamps.i Definition of a Stun Guff

The | evel of shock is unbelievabl e, very
United States could be subjected to this. You could not do this to a convicted felon

MDRI interview with psychologist who visitedRC on behalf of the New York State
Department of Education

According to the Boston Globe, two former employees from JRC described the pain level of
electric shock as follows:

The employees, Gail Lavoie and Colleeze®0, said that they also worked with a female
student who received as many as 350 shocks in one day, another figure confirmed by the
school. The women, who left the school at the end of 1992, said the shock is more

painful than described by schoolofici s. Al got hit accidentall
tingling up to my elbow on the inner part
Seevo, referring to a shock. Al was sayi
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hand was shaking. lwanteddlt go home, thatdéds how bad it w
also had side effects and she had observed students whose skin was burned and blistered
by the shocké?

Since the early 199006s when these empldoyees
which usesalmost 3 times this level @lectricity.

Restaints

Some problem behaviors can be controlled and prevented by putting the student into
continual manual or mechanical restraint. To manually restrain a vigorous young man
can take the efforts of manstaff members and is inevitably a dangerous exercise. Putting
a student in continuing restraints is much more cruel than changing his/her behavior
quickly with a powerful positive reward program that is supplemented with occasional two
second skin shocksi JRC website, Frequently Asked Questions

JRC refers to physical rest r,andthis s a @ pait bfitsmi t at
aversive treatment prograrccording to the JRC websjtsome students receive shocks while
strappedproneto a platform board in 4oint mechanical restrainfs. Restraints are used in
combination with the GED to stop a person from ripping off the GED pack while receiving
painful electrical impulse€ Restraints may also be used to increase the level of pain and
discomfort when electric shock alone is not adequate to produce the behavior changes sought by
JRC!’

A nurse at the facility is responsible for monitoring abrasions due to restraints, accortiag to
NYSED. Depending on the recommendations of theenurs ia st udent may be
prone, seat ed, "®Asrdescribped byghe NYSEDisvestigatars: . O

With mechanical movement limitation the student is strapped into/onto some form of
physical apparatus. For example, a fpamt platform lvard designed specifically for

this purpose; or a helmet with thick padding and facial grid that reduces sensory stimuli

to the ears and eyes. Another form of mechanical restraint occurs when the student is in a
five-point restraint in a chair.Students may be restrained for extensive periods of

time (e.g. hours or intermittently for days) [emphasis addedyhen restraint is used as

a punishing conseqguence. Many students ar
which the restraint straps are tained’®

MDRI 6s investigation suggests that r &SHDr aints
team. A former patient, a mother, a former teacher at JRC, and an attorney who represented
clients at JRC all informed MDRI thahildren are restraed for weeks and months at a time.
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According to MDRI interviews with the mother of an adolescent and with the attorney
representing the mother, one boy spent two yakn®stcontinually strapped to a chakrom

2007 to 2009, when the mother refused tise of the GED on her child, he wasmost
continually strapped to a chair, until she was finally able to find another placement for him in a
supervised group honf8.

They had him i n i astréipomhsshouldens, a strapcoteo hisamiddle,
owver his crotch and leg straps too, if he acts upMDRI interview with the nother ofa
former JRC studefit

He has been strapped to a chair for 2 years MDRI interview with attorney
representingnother to get him out of JRE

According to this mother, theoby 6n$y reprieve was when he was sleeping or being transported
from his residene to the main school. Evemmhg transporthowever,he was shackled and
handcuffed.

If students are norcompliant or aggressive, 4 or 5 staff will wrestle kids to the floo

and strap them to a board face down and then shock them. | have seen it more than
once. They yell Ahelpdo and Asend someone. 0
or more unti | i MDREntervigw witmiprier JRA teach®t

They use theestraint board Staff would take hold of them and get them on the ground
and bring the board into the room. Mechanical restraints on both arms and legs face
down and just left there. One student was in a classroom next to mine on GED. They
put her on theboard and would shock her and shock hdrwas put in a GED seat
board, strapped onto a chair. They turned a key to turn it on and it would automatically
trigger a shock if | stood up without asking. | was in the chair for several months. |
was also putn a room by myself and put in a-goint chair i feet and chest tied to
chair. | was strapped to the chair, except when | was sleeping, for four moriths.
MDRI interview with former JRC studefit

According to the JRC website and video, the school uses amaitit holstetike device,
attached to a chaim which childrenaremade to kep their handsRemoval of the hands from
the holster triggeran automatic shock.

It looked like a gun holster and they had to put their hands in there or automatically
getashock. Some hi | dren are 1 n the devi cteMPRIf or da
interview with ormer JRC teach&

One student, who suffered from seizure disorder \aas labeled with anild developmental

disability, was sento JRC froma public school syem, after they couldho longer handle his

behaviorsHe then spent sevegears receiving a combination of shock and temgn restraint’
16
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The first few months they put him in restraints. Then they said his [bad] behaviors
escalated and he needed the GED. Whenwas in restraints, they put him in diapers

he was a teenageir he was never in diapers befoand he always used a toilet. But

they didndét want to wunti e ThMDRI intervidw witre t hi m
mother of former JRC studéfit

According tothis mother, her sowas eventuallyput on a GED and restrainprogram This
programincluded up to 20 shocks per day for 6 months and the use of handcuffs and leg straps to
transport him to and from his residence and the school. He was alsoputegmthe ht boar d 7
hours at a time. o0 AThey want edi loubnoiges, kaedsimi m GE
theamanyt hi ng. But | wouldnodot | et t wasmyfaut RC wa s
it [GED] was not working, because Ilwouldhioet t hem shock hi®h for all

MDRI interviews indicatethat students arbkely to be restrained after they are admitted and
before they go before a court to determine whether they can be subject to Level Ill aversive
treatment. These findys are supported by the findings of the New York Stael
Massachusettsvaluation team® These findings raise concerns that restraints msed to
pressure or coerce indiwdls into consenting to the GED.

When | started off in the Judge Rotenberg Cent | was in restraint at least fifteen
timesadayi Vi deo st atement by student posted on

According to the NYSERvaluation team:

It is during this initial restrictive placement at JRC that the frequency of behaviors is
documented for purpses of obtaining a substituted judgmeiatrr the use of Level Il

aversive proceduresé. I n this setting, i nt
instruction; staff primarily attended to s
use of physicahind mechanical restraints at a high frequency and for extended periods

of time®*

The Massachusetts Certificatioredm found that restraints were used without being included in
treatmentplan® According to one observer more R@usedh e Ma :
these interventions, the More aggressive the

The use of restraints as a form of coercion is suggested in the statement of a patient currently
posted on JRChssstatenert $silitely posted because the patieanteally
determines that the GED helped him. He state
restrained and placed in a smal/l roomeé. Puni s
spending the day in a small room with a staff person whom | was ferittdm socializing

with, going to bed at 7pm, having to do schoolwork and chores on the weekend, without being
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able to socialize with my housemates. Other punishments included being deprived of foods that
were rewards. o After this, he states that:

Ireluct antly agreed to the GED and decided no
the device. | figured thatalthough unpleasant, the GED would deter me from
displaying behaviors that would result in me being restrained and losing out on the
rewards that cane with the program.

The JRC website includes a video clip of a father who testifidkhedtlassachusetts legislative
hearingon November 19, 20Q9n Bostonin an effort to block proposed legislation that would
stop the use of the GED. His daughter hateppy and autismand he said he was eventually

won over by thaiseof the GED which stopped her from punching herskElis testimony makes

clear, however, that his daughter was subjected to restraints before the court hearing allowing
GED:

| refused toabw t he GEDé. They  uisreas tatah enrt sme tahlrard ss
agreed after a |l ong ti me. The hardest day o
them to allow her to use the GED

Provocation of bad ehavior

One component of treatment at JRC égared toas thebehavioral rehearsal lesson (BRP)
Studens arerestrained and GED administered as the student is forcibly challenged to do the
behaviorthe punishmenseeks to eliminate. JRC students are sometimes induced to exhibit a
behavior for whichhey will receive a shock punishment. Students endure surprise mock attacks
and threatened stabbings by staff, which compel them to react with aggression, fear or screaming
I deemed unacceptable or inappropriate behavfor which they are subject to n@shock for

their reactions.

Former students report BRLs as particularly terrifying and some staff desdiRés as
Adifficult to particiPpate in and dramatic to

It was reported by a JRC staff member that one of the BRL episodes involved holding a
student 6s f astadf pegsonwentt forvihis imbugh with a pen or pencil
threatening to stab him in the mouth whil e
June 2008eport on JRC by New York State Education Departiient

The worst thing evewas the BRLsThey try and make you do a bad behavior and then

they punish youThe first time | had a BRL, two guys came in the room and grabbed

me’ | had no idea what was going on. They held a knife to my throat and | started to
scream and | got shocked | had BRLO6s three times a week
went on for about six months or more. | was in a constant state of paranoia and fear. |

18



TORTURE NOT TREATMENT

never knew if a door opened if | would get one. It was more stress than | could ever
imagine. Horror.- MDRI interview with formerJRCstudent®

Food deprivation

In addition to the use of electric shock, restraimteck stabbings and assaults as a means of
punishment, JRC uses dangerous food deprivation techniques to further abuse, eitiingnto
theenvironment of fear, pai n, puni shment and
Privilegesoabosea iée OmMas ked hien cl inical sounding
Food Programo (CFP) and the fMmAudegheisygsieatic e d Fo:
withholding of food as a form of punishmédtThe CFP #Ais widely appli
motivate st ude ntIf children breadoleszants lexhibitnany. ehaviors not
tolerated by JRC staff, a portion of food is withheld during the Bagd not earned during the

day is then given to the child in the evening
liver pbwhdeerSHP is fAmore restrictiveodo fior tho
there is no makep food given at the end ofehlay*®?

The Contingent Food Program and Specialized Food Program may impose
unnecessary risks affecting the normal growth and development and overall
nutritional/health status of students subjected to this aversive behavior interverition
New York State Hucation Department repdHt

They made us all vegans by defaulthe food is disgusting. | could not eat without
becoming sick. Their behavior would dictate when/how much they would eat. Called
Loss of Privileges (LOP). LOP food is more gross than the regdbod.i Former JRC
student®

Ot her LOPs include | imitations and restricti
television viewing, bedtimendpermission to talk with other students. And some LOPs result in

even harsher consequences. One éreiudent reported that she was forced to eat her dinner

tied to a chair, alone in her room, for almost a manttOPs she earned for talking in class

without raising her hantf>

When we first visited JRC, she had a beautiful room with a TV and steredhi/bne
month, she only had a mattress on the flodr.MDRI interview with nother of a former
JRC studerit®

Stopping work for more than 5 seconds and you would lose points and get LOPs. | sat
in front of the computer all day, other than lunch. And wewd dn 0t have a
conversation with any staff member.MDRI interview with former JRC studett
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Creating social isolation

To further maingin strict contral socializationamongstudents, between students and staifl
amongstaff, is also extremelyirhited *°® For students, socialization with other peers must be
earned. Children spend their school days in classrooms facing the walls and staring at a computer
screen. Using setkaching software, conversations and discussions are virtualkgxistent

and getting up from a chair or attempting to leave the classroom without permission could result
in a shock or other form of punishment.

JRC promotes a setting that discourages social interaction between staff and students

and among students.i Member of New York Sate Education Department review
teart®®

One student stated she feldt depto ensiadtee d and
conversation with any member of the staff. Her greatest fear was that she would
remain at JRC beyond her 21birthday. i Report, New York Sate Education
Department review teart?

Additionally, staff is not allowed to carry on any personal conversatiuithsthe studentand all

are under 24 hour video surveillance. Employees must also sign a confidentiality agreement at
the begnning of their tenure with JRC, effectively barring them from ever talking about what
they observe or participate in at the schoahcluding the use of GEDE or face legal action
against them by the schadt

You are sworn to secrecy. It is like a secemciety. We had to sign a paper that if we
said anything that would harm their reputation, they would prosecute you. If you
talked bad about the school, everything is taped. If we needed to talk, we had to go
outside.i MDRI interview with ormerJRCenployeée*?

Aversives for harmless lehavior

One of the critiques of the GED identified by the NYSED evaluation team is that it is used on
behavi or districtticanbt cangidiergroblematic for a student that they had placed at JRC
(i.e. gettingoutos e at , n'd ipdpednthe NYSED evaluators found that:

Many of the students observed at JRC waret exhibiting selfabusive/mutilating

behavi or s, and their | EP6s had no indicat.
they were still subject to LeV#I aversive interventions, including the use of the GED

devi ce. The review of the NYS studentsdo
are used for behaviors including O6refuse t

a neat a popset aorpapnicnegdb ,wor k f or more than 10 s
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o6naggi ngo, oOowhi spering and/ or moving conyv
chai'oé.

The observations of the NYSED evaluators were mirrored by a former teacher At°JRC
According to ths teacher children are routinely given shock for behaviors as normal or
innocuous as reacting in fear when witnessing other students getting shocked; attempting to
remove electrodes from their skin; tearing a paper cup; blowing bubbles with salivangtapdi

out of a seat without per mi s siobaskingtggotmtge t o t |
bathroom more than five times, whichcisnsidered an inappropriate verbal behalAbr.

MDRI interviewed a teacher and a former JRC student who told sishdaes:

One girl who was blind, deaf and newerbal was moaning and rocking. Her moaning
was like a cry. The staff shocked her for moaning. Turned out she had broken a tooth.
Another child had an accident in the bathroom and was shockédMDRI interview

with former JRC teach&Yf

| felt terrible for the kids with autism getting shocked. This one 13 year old girl with

autism kept getting the GED. They get it for verbal inappropriate behaviors. They made

noi ses, that 6s how t he-yea bunmtmy would gdt more They
shocks. The poor girl would hurt herself a lot. MDRI interview with former JRC

student who was also getting shockéd

Lack of Legal Protection against Torture and lll-Treatment

The conditions documented in this urgent appiegicluding the use of electricity or shock
long-term restraint to control and punish the behavior of children and adolescents with
disabilitieg violate the UNConvention against Tortur&" In addition to theUN Convention
against Drture the United States has ratified the International Covenant on Civil and Political
Rights (ICCPR)?° Article 7 of the ICCPR prohibits torturas well ascruel, inhuman or
degrading treatment or punishmefatiso known as iltreatment)®! It is the ofigation of
governments mder the UN Convention against Torturdo it a k e effective I
administrative, judicial or other measures to prevent acts of torture in any territory under its
j ur i s d? Under then ICOPR, th&tates Parties (i.e. govenents that have ratified the
convention) havan obligation to ensure enforcement of international human rights law even if a
practice is governed by state law in our federal systérthe obligation to enforce international
human rights law includesdhobligation to esure that private actors (such as private schools or
hospitals regulatétlinded by the government) do not perpetrate torture under government
authority?* In recognition of the seriousness of torture and the need to ensuredharacttes

are prevented, the UNonvention against Tortureequireseach government party to the

convention Ato ensure that all ac®s of tortur
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MDRI contends that that the severe infliction of pain perpetrated against chidren or
adults with disabilities at JRC rises to the level of torture or illtreatment prohibited by the
UN Convention against Torture No population is more powerless and vulnerable than
children with disabilities whose parents have consented on their bali to treatment and
who are subject to restraints and electric shock within an institution. This is not a matter
that has ever been considered by an inteational court or oversight body. Indeed, the
rights of persons with disabilities have ben widely overlooked by international human
rights authorities until recently,*?® when the United Nations adopted the UN Convention on
the Rights of Persons with Disabilities?’ Due to the importance of these protection$ and
the fact that this is a new ara of concern for international lawi MDRI provides a detailed
examination of the issue of aversive treatment as torture or #ireatment below. Using
these standards, MDRI then examines protections established under US federal and state law.
We concludethat US laws fail to provide adequate protections against torturetogatinent as
required by the UNConvention against Torture

Protectionsunder International Law

Torture is defined in article 1(1) of the UBbnvention against Tortuies:

e a oy wehich severe pain and suffering, whether physical or mental, is
intentionally inflicted on a person for such purposes as obtaining from him or a third
person information or a confession, punishing him for an act he or a third person has
committed or $ suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a
public official or other person acting in an official capacit®

The prohibition against torture under international laweiserved foactsworthy of the highest

level of international recriminationTo rise to the level of torture, an act must meet eachuof fo
criteria identified in article 1 of theN Convention against Tortur@he practices documented at

JRC meet each of these elements of torture because (1) the pain and suffering inflicted is severe;
(2) this pain is inflicted intentionally; (3) the indtion of pain is for a purpose that is
discriminatory and (4) these practices are conducted with the consent or acquiescence of public
officials.

The powerlessness of the victim is the essential criterion which the drafters of the
Convention had in mind Wwen they introduced the legal distinction between torture
and other forms of iltreatment. T UN Special Rapporteuon Torture, Manfred
Nowak?°
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The main legal difference relates to whether pain is inflicted for a purpose listed in article
1(1).2° This prong of the defiriion is described in section 4 belowFor many years,
international authorities have failed to examine whether pradhgesedical authorities were
perpetrating torture simply because the stated purpose of the act was for the ptdirpose o
Atreat ment . O With the adoption of the new
Disabilities(UN CRPD)and the Report of UN Special Rapporteur on Disability and Torture, it is

now possible to examine medical practices more closely to determiethevithey meet the
standard of iltreatment or torture.

The following four elements are required by tild Convention against Tortur® determine
that an act is torture. Only the first and last elesiereneeded to show that a practice
constitutes IFtreatment

Pain is severe

The prohibition against torture under international human rights law applies only to pain and

suffering that is fAsevere. o Such pain can be
of inflicting pain rises to the lal of severity that would constitute torture, human rights bodies
will consider all #Athe circumstances™dHe the ¢

subjective experience of the victim is critical to understanding what pain might cause the
emotional terror and physical suffering that rise to the level of torture. The powerlessness and
vulnerability of children or adolescents with mental disabilities, held in detention, and subject to
treatment against their will are all factors that conteliotsuffering. As UN Special Rapporteur

on Torture, Manfred Nowakhas explaied

All purposes listed in Article 1 CATénvention against Tortujeé r ef er t o a s
where the victim of torture is a detainee
controlof t he person inflicting the pain or su
unequal and powerful situation to achieve a certain effect, such as extraction of
information, intimidation, or punishmeht’

In the law enforcement caait, the UN Commikee Against Torture (CAT) has taken a strong
stand agai nst it he use of el ectric shock d
irecommended that they be el i mithaCexential® i nevi
The UN Special Rapporteur hakdéa a similarlys t r on g st then gloloaggdausenas t )
restraintswhich may amount to torture or-il r e a t ‘M éfmetisolation of the individual and
prohibition of human <contact are also factor

unjustii ed suffering whi*®*h amounts to torture.?od

The UN Special Rapporteur has recommended that any use of electric shock be pridhibived
restrain persons ¢ U s t asduyclo practices mdyi n e v idévalvie Intp dHtreatment along

with other practices,ven if a low level electric shock does not violate thid Convention
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against Tortureby itself’*° If the use of electric shock and letgym restraints can constitute
violations of theUN Convention against Torturi the law enforcement context, then such
practice can certainly inflict pain that rises to the level prohibited bZdmeention for children

or adults with disabilities who are detained at a school or psychiatric faci#isy.described
above, children and adults with disabilities are subpeet tombination ofmany types of painful
practicesat once. These individualaho lack aly control over their lives, may hsolated from
friends and family Social anchuman contacts limited and must be earned. A person with a
disability may not eva comprehend the context of this treatment because of their disability
Taken together, the subjective experience of pain and suffering for a child or adult with a
disability could be as severe as that of any political prisoner subject to punishingaphisise
during the course of an interrogation.

The infliction of severe pain has been found to have dramatic health consequences on those
subjected to it. According to a report byyBltians for Human Rights (PHRlpcumenting the
treatmentof detaineesat Guantanamo and Abu Ghraib prisons, the infliction of pain and
suffering can result in memory impairment, depression, feelings of shame, worthlessness and
humiliation, disorientation, anger, paranoia, nightmares, thoughts of suicide and post traumatic
stress'®’ These consequences were a result of physical and psychological torture techniques
similar to those being used at JRC. Detainees reportedstamkling, verbal abuse, isolation,
taking away comfort items, hooding and threats to induce fear ofyiguideath.JRC uses
electric shocks, shock chairspéint restraint boards with shock, shock holsters, shackles, food

deprivation mock attacks, social isolation and helmets.

An official who worked at Camp Delta, the main prison facility at Guantanamo,
admitted that sessions involving making uncooperative detainees strip to their
underwear and sit in a chair while shackled hand and foot to a bolt in the floor while
enduring strobe lights®nd Iloud rock and r

A source with knowledge of interrogmn at Guantanamo told PHR that isolation,
repeated interrogation, depration of social contacts, an extremely harsh and overly
stringent regime of internment and constant sources of harassment, culture or
otherwise, were major causes of deterioration pfental health of detainees at
Guantanamo in 20023

Chil drendbs negative reactions to beinginin res
the literature and mirror many of the same consequences as those suffered by detainees. Fear,
loss of catrol, vulnerability, anger, anxiety, depression, humiliation, loss of dignity,
powerlessness, abandonment and despair have all been repartaetll as anger, anxiety,

boredom, confusion, embarrassment, depression, humiliation, abandonment, loneldress, s

loss of dignity, powerlessness, helplessness, despair, and being deftfSiohdditionally, it

was the found that AdAthe I mproper use of seclu
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O0baddéd or o6sickd and ne eaksnaytbe paticilarly prableneatic fon p . T
children who have beenvictims of violence or

The state of Massachusetts, in its own regulations governing the use of Level Il aversives at
JRC, which include electric shock and restraint, describe thesgumhe nt s apgoseany t h
significant risk of physical or psychological harm to the individifal.

Pain is inflicted intentionally

The definition of torture under tHéN Convention against Torturequires that pain or suffering

be inflicted intentionlly. When the United States ratified thiN Convention against Torturé

adopted an explicit understangt hat Ain order to constitute to
intended to inflict s evW&Negigen bopdsdt alaadannatrisetme nt a |
the level of torture, though it may constitute inhuman and degrading treatment also prohibited by
theUN Convention against Torturé*

A practice might not constitute torture in th
sideef f ect 0o of % The prdctices aftelentrio shock and lelegm restraints at JRC,

however, fit within the definition because they are inflicted systematically and specifically to
induce painand inflict punishment Pain is not the incidental sieeffect of the practices
perpetrated against children or adults at JRiGs exactly what is intended

The UNSpecial Rapportewn Torture, ManfredNowak has made clear that the stated intent of

a health care professional to cure a person of hieoillhess or disability is no defense of a
practice that meets the other el ements of tor
medi cal treat ment of persons with disabilit:i
discrimination agamt per sons with disabilities may be 1
of health $rofessionals. o

Pain is inflicted for a prohibited purpose

For a practice to constitute torture, it must have a purpose prohibited by article 1(1) of the
Convention agaist Torture Nowak has described the purpose
criterion which distinguishes torture from ci
prohibited purpose is probably the main reason why abuses in a medical contettiesealy

thought of as torturé since the stated purpose is to ameliorate a condmialiness At JRC,

clearlythe intenional infliction of severe pain is for the purpose of coercing individuals to end
behaviors deemed by JRC medical authoritidsetomproper.

It is important to note thatnder international lawg prohibited purpose need not be an improper
purpose. Torture is prohibited for law enforcement authorities seeking to investigate violations
of criminal law or security officials invegating terrorismi whether or not the torture is
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effective in aiding this legitimate purpose. Similarly, a practice may constitute torture even if it
is an effective way of modifying behavior for individuals with disabilities.

Article 1(1) of the Convenion against Torturdists examples of prohibited purposes. The
Acommon denominator, o6 of this I|ist, according

extracting a confession

obtaining from the victim or third person information
punishment

intimidation and coercion

discriminaton™’

= =4 4 -4 -

Wh a 't |l i nks these prohibited purposes is fdAwhert
situation to a cDespitethessupposedly therapeutie pufpese of placement

at JRC, the authorities admit that their treatmeekjdicily meant as punishmetd achieve the

purpose of extinguishing an unwanted behavior or disability. The mechanism of treatment is
intimidation and coercion. For these reasons alone, the intehiidliction of severe pain at

JRC meets the definition esllished in article 1(1) of thdN Convention against Torture

International human rights law does recognize that severe pain and suffering may be induced, at

ti mes, for fAa fully justified medical treat m
A radical treatments of an intrusive or irreversible nature, when they lack a therapeutic purpose,

or aim at correcting or alleviating a disabiliffbuch practices] may constitute torture and ill

treament if enforced or administered without the free andrmed consent of the person

c o n ¢ e ¥nThel shack and lonterm restraints are indeed intrusive, and they may create
irreversible psychological trauma. The electric shock and-temg restraints used at JRC do

not Acureod an ai | metalinga béehbvioy A mame pelcentage of patients
subjectedto this treatment are left in the institutions for yeansd some continue to receive

aversive treatment foryears.he | egal fiction of HAconsento to
Abwsti tuted judgmento of a court. I n practi cc¢
children and adults at JRC without their conseatther; consent to the infliction of severe pain

and suffering is given by parents, guardians and the court.

The treatment at JRC is explicitly used to coerce children and adults with disabilities to end their
negative behaviors. Coercion, mainly through shock but also through the physical force of
restraints, is the mechanism by which aversive treatment oper@irse of the reasons that
torture is considered more serious than inhuman and degrading treatment is that, when there is a
purpose, authorities have a motivation to continue to increase the level of pain they induce.
When low level pain is not sufficierio bring about an intended result, JRC uses higher and
higher levels of pain. The threat of pain is also used to intimidate. Among students who are
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emotionally disabled and have the cognitive a
is expicit that the threat of electric shock is enough to bring about the end of negative
behaviors->°

The most widely overlooked prong of the definition of tortigeiscrimination. Even if the
purpose of a practice were otherwise considered legitimate nflietion of pain based on

di sability cannot be justified. As Nowak has
Convention against Torturean be effectively implied where a person has been discriminated
against on the®™basis of disability.?d

The use of electric shock or loitgrm restraint is never tolerated on individuals without
disabilities. The New York Psychological Associatidiask Forcepoints out, for example, that
New Yorkoés proposed regul at i atecordrabpunisdmestad& b | e d

employed as interventions for noni sabl ed studentsé. The i mpl i c:
selectively permit the use of corporal punishment with disabled youth but not nondisabled youth

are both obvious and disturbing, regardles wh et her one <calls it 0cC
6aversive behavforal intervention. 60

The New York Psychol ogi cal Association Task F
0techniquesd | istedésound eer i lfygrinwrrogation afr t o |
suspected terrorists that have been | abel ed a

or gani 2%aThis poimtsis. strongly reinforced upon closer examinatiosittilar practices

widely understood to constitute torture ibrtreatment. What is being justified as beneficial
Atreatment o for people with disabilities 1is
when perpetrated against Adisabled individuals.

The infliction of electric shock is widely understo@ddonstitute torture in any other context and
they are understood to be extremely damaging to the individual. In 1997, Amnesty International
did an exhaustive report on eleeslock torture used around the world against people in custody
by law enforcemet officials, governments and military forces. It described the use of stun guns,
tasers, cattle prods, stun batons and remote controlled stun belts, documentingséledtric
torture and ill treatment in 50 countries as tortdv®these practices aresieibed:

€ E| e shockoweapons have been deliberately, and often repeatedly, applied to
sensitive parts of prisoners?o bodi es, i n
abdomens, the inside parts of theire | egs,
application and the individual, immediate effects include severe pain, loss of muscle
control, nauseous feelings, convulsions, fainting and involuntary defecation and
urination. Long term effects from electric shock torture can reportedly include

muscle stiffness, impotence, damage to teeth, scarring of skin, hair loss, post
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traumatic stress disorder, severe depression, chronic anxiety, memory loss and sleep
disturbance.***

Acquiescence of a public official or other person acting in an official capacity

Internationalhuman rights lawequires some form of state actitmidentify a practice such as

torture’> It has beerestablished thagovernments can be held responsible for actions taken at
private hospitals, psychiatric facilities or other institutidinat detain individuals for treatment

under government authoritf® The UN Speci al Rapporteur on Tort
prohibition against torture related not only to public officials, such as law enforcement agents in

the strictest sense, but magply to doctors, health professionals, and social workers, including
those working i'™W Igriivsat et hheorsepfiotrael,s .tohe obl i ga
prevent, investigate, prosecute and punish suckenbrat e or pfi vate actors.

JRCis licengd and certified by agencies of state governmentraoeives state and federal
funding, and it provides services that are sanctioned by the government. It is the obligation of the
US federal government tprotect children and adults with disabilities fromrture or ill
treatment byutlawing the use of electric shock and letegm restraints as a form of treatment.

Lack of protection under Federal Law

Thereare a number of gaps in fedefalv that make is possible for stal@wv to permit and
regulateaversive treatment. The Eighth Amendment to the US Constitution prohibits cruel and
unusual punishment.However,the US SupremeCourt has rled that protections under the
Eighth Amendment apply only ithe context of criminal law and do not provide sthideany
protections in schodf® In the absence of constitutional protections, Human Rights Watch has
observed that federal and state laws have failed to provide protections required by international
law against corporal punishmefif. The National Disabity Rights Network has released a
recent report showing the restraints and seclusion are used widely in US schools in almost every
state, resulting in serious dangers to childfénAt the request of Congress, the Government
Accountability Office conductedn inquiry into the practice of restraints in schools, as well. The
GAO report found that no federal law exists limiting the use of restraints in sc¢fools.

The Individuals with Disabilities Education Act (IDEA), the main federal legislation regulating
eduation of children with disabilities, strongly supports the commonly accepted preference for
Positive Behavioral | nt e nthecase bf@ childawmake b8hayop o r t s
impedes his or her learning or that of othiers, | DE A s twheh epproptiate astratedies,

including positive behavioral interventions, strategies and suppditalics added]should be
considered®® Yet IDEA does not prohibit aversives. Despite taeommendationsf IDEA
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to use positive supports, the US Deparitnaf Education has certified JRC as a school that can
receive federal fund$?

The Americans with Disabilities AGADA) does provide protections against discrimination on
the basis of disabilityAnd in1975 Congr ess passed t heAssisiaece el op m
and Bil |l o(bD ARt which setesAncparid

€éThe Federal Government and the States bot
public funds are provided only to institutional programs, residential programs, and

other community programs)cluding educational programs in which individuals with

devel opment al di sabilities particdpate, th
provision of care that is free of abuse, neglect, sexual and financial

exploitation, and violations of legal and hamrights and that subjects

individuals with developmental disabilitiesno greater risk of harm than

others in the general populaticgdh and prohibition of the use of such restraint and

seclusion as a punishment or as a substitute for a habilitatiorapédf°

However, ina class actionust filed in federal district eurt - the Pennhurst State School and
Hospital v. Halderman on behalf of all Pennhurst School residents alleging inhuarah
dangerougonditionsat the schoglthe US Supreme Courtiled that the DD Act did not create

any new legal rightsor protectionsand the language of the DD Aeta s Ahoratory
mandat®ry. o

ét he Act does no more than express a cong
treatmentl US Supreme Court

In theory, teatment that subjechildren with disabilities to harm could be struck down by the
courts as a violation of the DD Act and ADA. In practice, they have not done so.

Lack of protection under State Law

In the absence of federal law that would limit & treatment, states have the ability to use

and regulate aversives as they see fit. Massachusetts and New York have adopted laws and
regulatons on aversive treatment, as have some of the other states that send children to JRC. As
described above, JR@oved from California to Rhode Island when California adopted
regulations that made it almost impossible to use aversives. Ultimately, federal law is needed to
ensure that the protections under international human rights law are implemented throwghout th
country. Since JRC is based in Massachusetts, this analysis will focus on Massachusetts law.

The Massachusettsegulationsfrom the Department of Developmental Servi¢B®S) create

protectons that appear relevant, but they incledeeptions that permaversives essentially

without limitation as to intensity or durationThe general policy against averswbat pose a
Asignificant risko ar gegdationt ed i n the introduc
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€As a gener al matter, it i s ehaviarenoddieagioa r t me n
procedures which pose a significant risk of physical or psychological harm to the clients

or which are highly intrusive or restrictive should be used only as a last resort, subject to

the most extensive safeguards and monitoriBgch interventions, under normal
circumstances, would be considered to be corporal punishment and ordinarily would not

be permitted in facilities operated, licensed or funded by the.$fate

Theregulationgoes onar ecogni ze At hat t hsamrwhichahereisamnreed aor d
to treat the most difficult or dangerous beha
treatment at JRCfiln such cases it may be necessary to use extraordinary behavior modification
procedures which would otherwisevblve too much risk or potential harm to the dignity, health

or safety of the client to be permittet® It then creates extensive procedural protections to
determine when such treat ment (S aut hori zed,
clinicians,h uman ri ghts commi t t® dJtimately, muy procedeire Bestp ar t m
meet t he sthealikety denefit of theaptocedure to the individual outweighs its
apparent risk, intrusiveness, or restrictiven

The regulationsthen divides upinterventions into three tiers, depending on their level of
intensity Level | interventions entail only positive reinforcement and aversive stimuli that

6i nvolve no more than a minimal degree of ris
of physical or ¥ lewehlldnterventionsankcludé thosemappioved as Level |

but fbemuopthysically enforced to overtofme the
description of Level lll punishments are described as follows:

1. Any Intervention which involves the contingent application of physical contact
aversive stimuli such as spanking, slapping or hitting.

2. Time Out wherein an individual is placed in a room alone for a period of time
exceeding 15 minutes.

3. Any Intervention ot listed in 115 CMR 5.14 as a Level | bevel Il Intervention
which is highly intrusive and/or highly restrictive of freedom of movement.

4. Any Intervention whichalone, in combination with other Interventions, or as a result
of multiple applications fothe same Interventioposes a significant risk of physical or
psychological harm to thindividual [emphasis addéd”?

Under a 1987 consent agreement between JRC and the state of Massachusetts, JRC has agreed to
submit any case of Level I interventi®to a court for revied’® The court must find that the

parents or guardian consent to Level Il aversivadditionally, the court must find that the

person is mentally incompetent and would consent to treatment if he or she is capable of doing
so. Finaly, the court must determine whether the treatment meets the final standards, identified
above that the likely benefit to the individual outweighs its risk.

30



TORTURE NOT TREATMENT

Massachusetts law permits torture or inhumane treatment

Despite extensive procedural protectioMassachusetts law fails to provide the protections
required by the UNConvention against TorturelThe law creates extensive requirements of
professional and judicial review. If the person goes through all procedural requirements, the
final decision comedown to a balance between the symptoms of the disorder against the risks of
treatment. In practice, JRC can claim these symptoms are extremely dangerous or life
threatening, providing justification for the infliction of correspondingly painful and dangero
treatment. In such circumstanc#sere is no upper limit on the amount of pain that can be

imposed short of killing a person.Where a disability is severe and can be characterized by
treating authorities as dangerous, Massachusetts law permits peyaardgll treatments to be
imposed on an individual he very definition of Level [ 11
significant ri sk of physical or UN Lgneehtion ogi c a
against Torturgequires that governments proteheir citizens against the infliction of severe

pain. The Massachusetts regulations of aversive treatment fail that test.

MDRI contends the pain induced at JRC by electric shock, restraints, and social isolation can rise
to the level prohibited by theN Convention against Tortuss ill-treatment or torture. The fact

that individuals have disabilities, they are placed in institutions by parents who have consented to
treatment on their behalf, and they are in a position of complete powerlessneshaidh@f

state authorities, renders this form of mistreatment a form of torture.

Some of the practices at JRC may go beyond what is permissible under Massachusetts law.
Once aversives are approved, for example, JRC admits that they are used to stiopshibladyv

are not necessarily dangerous or-tifhhr eat eni ng. The |1 ogic of the
justified students withnondangerous behaviors to be subgecto the most painful aversives
because they could lead to more dangerous behatdensg this logic, once a court approves
aversives for the most dangerous behaviors, JRC then acts as if it has license to use aversive
treatment on any and all nalangerous behaviors that it can argue might lead to dangerous
behavior.

JRC practices in thiregard appear to violakassachusetts law. The use @&vkl Il aversives

are supposed to be restricted to behaviorsatest d i f f i cul t or dangerous
such &8s sdifmutilation or other selflestructive acts'’* JRC commonly mposes

aversive treatments that are well out of proportion to the risk of the underlying behavior. The fact

that JRC has the capacity to abuse judicially approved averdaresnstrates the danger of
permitting any aversives.
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Laws on physical restraintviolates Convention against Torture

Despite promising Afreedom from discomfort,
unresponsive and inhumane amd n m & Tthte Massachusetts regulations designeplrodect

children with disabilities in any progm funded by the Department of Developmental Services
create gaping holes that leave children and adults at JRC without adequate profEo#iarse

of physical restraints are inherently dangerous and create risk of severe emotionalitrauma
particularlyfor children!’® Thus, it is widely understood that physical restraints should only be
used as an emergency measungrttect against imminent harty.

I n contrast wi t h t he regul ation of restrai
Massachusetts relgions create detailed procedural protections to limit the use of restraints in
emergency situation where there is an imminent threat eingeifous behavior, physical assault

or other danget’® In additon,Massachusetts prohi sidot sphtylsé case
mechanical restraint beyond a6 hour pefidd nd -Gaphi nuouso rest™ aint
The regulation has additional procedural safeguards in place when restraints are used on children

( fmyaminor placed in mechanical restraint or pbab restraint shall be examined within fifteen
minut ¥Aéh.do restraints fAexceeding one hour in an
reported to the Department of Developmental Ser¥#i¢gs

Once at JRC, many students are restrained and kept isotatedmall room with one staff
personand @Ainappropriate major behaviorso are
enoughevidence to ask fazourt approval for the use of the electric shock.

| was always in restraint when | came to JRC... Beingrine st r ai nt s wasnot
so | want ed208B pwilem behaviors in 5 months before the GED.
JRC video testimonial of student in support of GED, JRC website

| was kept in a small room, isolated. One staff and me for a year and a fiallRC
video testimonial in support of GED, JRC website

I was in restraints cdrmoant ahentllwgnédnthee GED i n a
T JRC video testimonial in support of GED, JRC website

In theory, even with all these protections, the regulation on emergestaints would be
subject to tremendous abuse. In practice, the regulation permitting emergency restraints does not
speak to the use of restraints for eight hours day after day. The pain and suffering that can be
caused by a lifetime of eight hour &ap restraints is almost limitless.

Yet Massachusetts does not include these limited protections for children or adults subject to a

Abehavior plan. o Any wuse of restraints as
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technicall ywatabhedf idlMomiement 6 and i s not i n
protections:®® The regulation is confusing, poorly drafted, and includes numerous sloppy errors.

The regulationstates that restraints used in accordance with behavior modification plaies are

be regulated by a section of the law that does not ¥fismother section of the regulation,

however, appears to regulate the rel™™Vhsnt use
section of the regulation lacks the procedural protections insemergency cases. It creates no
upper | imits on the amount of restraint that

within a week or more than two times a month, an intervention strategy must be promptly
developed to respond to the behawr and reduce the |%¥k®eéi hood
behavior plan must be reported to the provide
requirement of behavior modification plans.

The use olevel Il restraintsis painful and inherently ahgerous®’ yet there are no limits on

the pain that may be inflicted on children with disabilifi@spurposes obehavior modification.

There is no more regulation of restraints in Massachusetts law than there is on any other form of
behavior modificatin. In its 2009 recertification of JRC, the Department of Mental Retardation
(now the Departmentfo Dev el op ment a bnJBE@tdanelide ressrainas Levallllll e d
aversives, making clear that JRC did not use even this level of protection ayca2@9'%®

Even if JRC did implement the due process protections required for other Level Ill aversives, the
Massachusetts regulation does not protect against torture. As described above, protections for
Level Il aversive treatment do not create an upipat on the infliction of pain.

The fact that Massachusetts regulates restraints as behavior modification Vedatas policy

against the use of restraints as treatment. As noted above, the Substance Abuse and Mental
Health ServicesAdministrationunder the US Departme of Health and Human Servicésis

stated that restraints should never be used for treatment. The Massachusetts regulation also
contradicts itself, since they explicitly ban the use of restraints as a form of puni¢fimant.
JRC,erfisaivve treatmento i s punishment .

The Massachusetts certification report suggests that JRC is violating these regulations.
According to the2009 Massachusettéevel Il Recertification Report Asome of t he
contained no reference at all to LOM [Limiion of Movement], but there was evidence it was

bei ng®ulsnedo.toher cases, LOM wasr élnatlaadi®e dme ans war g

was described by the recertification t%am as

Domestic Remédies Have Failed

The findings of MD R | 06 with doounengation that thas dong beeaar o b o
matter of public record. Thetate of Massachusetind other statesand individual school
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districts have knowingly sent children and adults to tasility, and they continue to fund the
abusive practices that take place at JRC. While the infliction of severe pain on children and
adults at JRC has been challenged in the courts time and time again, the legal system of the
United States has failed ppovide basic human rights protections for this population.

There have been many attempts over the decades to legally ban the usepaintland
punishmenper petrated against children and adol esc
and legal rsources have been instrumental in defengiragticesusedat JRC and beating back
numerous legal challenges in the courss described belowgases upholding JRC practices

have resulted in leading professionals and mental health officials losing jetageineadership

positions.

JRC has taken to requiring staff to sign confidentiality agreements so that they cannot speak
publicly about treatments provided at the facitit§.Coupled with threats of lawsuits against any

and all detractors including gate officialsi JRC has fended off efforts to ban its practiddse
Massachusetts legislature has, instead, adopted laws that permit the use of shock-tnch long
restraints

A climate of fear appears to have kept officials from enforcing existing kvd challenging
dubiouslaws andtreatment practices that have been widely critetibg mainstream mental
health professionals. Despite the existence of fedeialiged human rights oversight
mechanisms, oversight agencies charged with the protextraghts havenot been successful in
protecting vulnerable children and adults with disabilities from continuing to abuse and
mistreatment.Current laws create extensive legal oversight, but these protections have not
stopped the practice of aversive treant.

MDRI turns to the United Nations to seek enforcement of international human rights law
after decadesof political and legal advocacy have failed to stop abuses at JRC

Futility of current oversight regime

Aspart of JRCOs s e dtftMassadreusetts, thigistol lCountypeobate coart e

ruled that JRC must get judicial approval for every child it seeks to use the most severe
punishment againstelectric shock, restraint, food degation- as treatment. JRC is required to
document the iappropriate behaviors olinew admissions drmake a case before the court as

to why the punishment is needed. In each case, the court must find that the treatment poses less
of a danger than the behavior caused by the underlying disability.

The courtsare a rubber stamp for JRC. The doctors tell the court that treatment is
necessary, and the courts defer to medical authority. You have to understand, their
dockets are overloaded and they dondt have
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same argumets over and over again. The only time | ever prevailed against JRC was
when my client was transferred to Mass General Haapand | brought the case to a
court that had neer before heard from JRCi MDRI interview with an #orney
formerly involved withJRC litigatiort®®

Despite eaclpersonbeing awarded a public counsel to protect their best interest and civil rights,
the court rarely denies JRC permission to use punishment as treafthentprocedural
protections seem impressive on paper, but they haveg ineffective and futile.

When the JRC settlement agreement was first executed, a small cadre of defense
attorneys handled all the JRC cases. However, after a few years of frustration and
disappointment, all the original attorneys opted outMDRI interview with an #orney,
formerly involved with the JRC substituted judgment c8es

In theory, shock cannot be authorized by the court until all other avenues of treatment h
failed. In practice, as described above, JRC appears to b abdatethe behavior patterns that

can justify the courto order shockOne mother of a new student reported to MDRI that her son
was permanently restrained in a chair for several months, alone in a room, upon his admission to
JRC. During that time, according ber, her son was understandably upset and danmgrgucing

him to exhibit bad behaviors. These behaviaere documented by JRC staff, and they give
themthe ammunition they needed to get judicial authorization to use the electric shocks on her
son!%

Deaths and subsequent legal challenges

From the outset, s r dreatmé@rt for children with disabilities was controversial and the focus
of much media attention. This was especially true when the magnitude and severity of
punishments being perpetratedamst children came to light or when an unexplained death
occurred at the facilityof which there have been siks previously described, it was a death at
the facility in 1980 that resulted in the virtual ban on the use of aversives in California.

In 190, the MassachusettdMR conducted an exhaustive investigation on the horrific death of

a 19 year old, a young woman diagnosed with severe mental retardation, who also died at the
facility. The report states that the staff and administration committedagetnst her that were
fegregiouso and Ainhumane beyond al/l reasono
d e c e WcThe ywung woman, who was unable to speak, became ill and refused to eat,
attempted to vomit and made sounds and noises that weresunalt for her. For this she was

punished repeatedly as the staff translated her actions as misbehaviors. In the hours leading up to
her death from a perforated stomach and ul ce
spankings, 27 finger pinches, duscl e squeezesodo and was forced
feither vinegar mix, of jalapeno peppers or h

35



TORTURE NOT TREATMENT

Prior to her death, she had been subjected t
being unable to do school work on the comtepwor getting wrong answers, despite having the
mental capacity of a prechooler. At times she was limited to 300 calories per day.

In the end, DMR concluded that there was not enough evidence to link the punishments to her
death.

The Massachusettsffize for Children (OFC) ordered the closure of JRC. The school and its
parents sued the OFC and appealed the closure. A state administrative law judge ruled that the
school could remain open but limited the use of aversives during the litig&tion.

In 1986 in the midst of the OFC litigation, JRC (then called the Behavior Research Institute)
brought one of its most sedbusive students before the Bristol County Probate Court (MA) and

Chief Judge Ernest Rotenberg (for whom the school is now named) fosttiged judgment
hearing to allow JRC to use aversive treatmen
favor and JRC began to bring each student they felt needed aversives before Judge Rotenberg for
approval.

Despite the objections tfie OFC, didge Rotenberg was eventually given judicial authority over

all pending legal actions between the OFC, JRC and parents of students and a settlement was
reached. Inthe December 1986 agreement, aversivesre permitted with a courbrdered
treatment plan,rad amonitor must report to the court on the i eéreatmend’®

Additionally, licensing for thefacility was taken out of the hands of the OFC and given to
another state agendy the Massachusetts Department of Mental Health (DMH), later to be
transfered to the Department of Mental Retardation (DMR)The OFC agreed to apologize to
the JRC parents and pay over88%05 in legal fees. The defendant in the case, Mary Kay
Leonardi the Director of the Massachusetts Office for Childiemas deemed persdhaliable

if the state failed to make restituti6?.

From 1987 to 2009, advocates have introduced bills and proposed legislation to the
Massachusetts State Legislature to ban or limit the use of pain and punishment against children
with disabilities. Everyear, Rep. Jeffrey Sanchézwhose nephew has been at JRC for nearly 2
decades and is the saymung manwho once received 5,000 shocks in one déyings hin in

front of legislative hearings touting the benefit of the sho8enator Brian Joycé whose

district includes Canton, Massachusetts and JRf@s led the way to stop their use, stating
publically that, Al f this treatment wer e use
woul d be wor PtHewedee everyattenpthas faied.

Int he e ar,thg Deda@ntelt 6fMental Retardation (DMRftempted to close down JRC
and stop the use of electric shock on childianl995, he Bristol County Probate Court again
ruled inJ R Cfawor, charging the state with violatirige previous sétlement agreement and
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stripping DMR of licensing responsibilities for the schotd. a result, the DMR commissioner
was forced to resigin after beingheld in contempbf the original settlement agreemednt
leading a campaign of harassment against thed. The state was mandated to pay more than
one million dollars in legal fees to JRE.

Although the DMR appealed tHading of contempthe Supreme Court of Massachusetts, the

Supreme Courtipheld it, affirming that the original settlemeareementonstituteda A cl ear
andunequi vocafaocdmmamd oftimei ngddge@ds department
and undoubted disobedienr®ed was not fAclearly

Over these many years, JRC has spent millions of dollars in legal costs to keepeiRa to
continue to defend its use of pain and punishresttock, longterm restraint, food deprivation

and mock attacks as its main course of treatment for all students. In 2007, th@nodit, tax

exempt school spent $2.8 million in ledaks according to its 990 form, filed with the United

States Department of Treasury, Internal Revenue Seg@g the course of this investigation,

former JRC students and teachers, state officials, legal advocates and others, expressed fear
about criticizhg JRC publically. Several state officials would not return callsmoags and

who agreed to be interviewed would only be intervieaednymously.

In addition to failed lawsuits and legislative action by civil rights, disability rights and human
rights activists, the media has written extensively on JRC including editorials, feature stories and
breaking news pieces and yet little or nothing has resulted in terms of endingehef
punishment at JRC.

New Yorkodés attempts to | imit use of aversi

New York State sends more of its children to JRC than any other state. As a result of questions
and concerns by NY lawmakers regarding the use of punishment at JRC, specifically electric
shodk and restraint, the NYSEBent a review team to JRC in April andaiyi2006. The team
included NYSED staff and three behavioral psychologists. One visit was annptheedher

was unannouncedThe NYSED review team reported a litany of abuses involving the most
painful of punishments used by JRCFollowing the publicaon of the NYSED report, New

York held public hearings. As a result, NYSED adopted restrictive new regulations that would
phase out new cases where aversive treatment would be apptbougefore New York could
implement these new regulations, parentsaggnting children at the school challenged the
regulations in federal coyrtlaiming they have a right to subject their children to Level Il
aversives. They claim that such treatment is necessary for their children to receive an
appropriate educationsarequired by IDEA. The federal court has ordered a stay on the

i mpl ementation of New Yorkoés regul ati o®Ms unti

A summary of theNY SED review team findingsclude
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1 Level lll punishments are given to children with all kinds of disabilities, many without
selfinjurious behaviors;

1 Level Il punishments are given for swearing, nagging and failure to maintain a neat
appearance;

1 The use of electric shock skin devices raises heatitsafety concerns;

1 The withholding of food as punishment could pose risks affecting growth and
development;

1 Delayed punishment practices are used so that subjects may not be able to comprehend
any relationship between a punishment and a behavior;

1 The RC setting discourages social interactions;

1 There is insufficient academic and special education instruction;

f JRC compromises the privacy and dignity of studéfits.

Ultimately, the NYSED s r evi ew team concluded thatn the e
at JRC are increased fear, anxiety or aggression.

One of the findings of the NYSED review team
sufficiently monitored by appropriate professionals at the school and in many cases the level of
background ad preparation of staff is not sufficient to oversee the intensive treatment of
children with challenging ® motional and behav

The reality is that JRC staff may have had even less training than was megutdeehe NYSED
review team In May 2006, the Massachusetts Division of Professional Licensure found that
JRC had improperly claimed that fourteen JRC clinicians were trained as licensed psychologists.
In a consent agreement with the Board of Registration of Psychologists, JRCABAIACHIN
fines?** Dr. Matthew Israel, the Director of JRC, was personally fined $29,600 and was
reprimanded by the Boafd?

Recent ncidents of abuse

In August2007, an investigation of JRC was conducted by the Massachusetts Department of
Early Educationand Care (EEC) the licensing agency for JRC residenee®llowing the
unauthorized administering of shock to two boys at their JRC residence. According to the report,
one boy received@electric shocks, and the other receiv@dshocks within a threleour time
period®*® The incident occurred when a former JRC student phoned the residence in the middle
of the night, pretending to be a staff person, and ordered the residence staff to use shocks on the
sleepingadolescentsEEC investigators interviewed éhboys and staff and reviewed video
footage and found that both boys had been awoken from their sleep when they received the

shock; both boys had additional shocks when they were strapped-poiat 4estraint board;
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both were in transport restraints ($egnd waist) while they were in their beds; and one of the
boysdid not have theequired Level Il court approval for restraints in his record. Neither boy
was evaluated by any medical staff until the following day after the incident, despite asking for a
nurse and complaining of pain.

Staff reported that it is not atypical for a resident to say that they have injuries
following a GED application. It was reported that typically staff would not call a nurse
when a resident voices that he is in pain from&ED application and described it as a
pinch.

The EEC report stated that staff observed t ha
on the calf of one of the boys, who complained of leg pain. It was later diagnosed as a stage two
ulcer. These wouds were located at the same site that the resident had received the shock.

The EEC investigation further concluded that:

staff was physically abusive toward the residents;

the staff was unable to provide for the safety and well being of a child;
staff lacked necessary training and experience;

staff used poor judgment;

staff failed to provide a safe environment;

staff failed to follow policies regarding medical treatment;

staff were neglectful in the care of residents.

= =4 4 4 A 48 -9

The incidents of unlawful restrainf ¢the boys at the JRC residence would never have been
di scovered had EEC not been investigating the

Massachusets recertification in 2009

In addition to court approval for Level Il punishmenise Massachusett®MR requiresthat

JRC undergo Level 11 certification by the st
t wo psychol ogi st s, a psychiatri st and the Ma
Director for Human Rights and assistant general counsel

In its report dated April 27, 2 00 9 , JRC was given recertific:
findings, which included numerous violations, abuses and concernt is difficult to imagine

under what circumstances the state would not recertify JRC to use Level Il punishgiven

the amount of violations they reported. Previous successful legal action by JRC against the state
mayalsobe f actor in the statebs decision.

Findings by the team included:
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1 48 students receiving electric shock for over 5 years; the use df shdcor &édestr o
major disruptive, and necompliance?**

T only 23 of 105 treat ment pl ans received t
Rights Committee (HRC3*

T JRC6s Human Rights Committee failed to mee
quaterly meetings:®

1 the failure to meet resulted in an inadequate opportunity to properly oversee rights issues
in Level Il behavioral plan§’

T HRC failed to review any emergency restra
mechanical restraint pracics (ref erred to in the report
LOM) such as authorizing restraint devices for medical reasons; no waivers or approvals
from DMR existed for these devices as required; undocumented restrictions for
visitations, possessions alutked buildings [residences!®

T the use of Level I 11 puni shments for Orel:
concern that the 1 mpact of physical di sabi
behavioré or o6t ar get wodld resalgimpgunishreentbseemiaglyi or 6
minor behaviors punished with electric shétk;

1 student described as having anxiety but not treated with behavioral interventions
commonly used to treat anxietyf

1 absence of explanation of which authorized Levelplihishment used; labelingon
compliance as a behavior was not acceptable;

91 Level Il punishment for minor behaviors and the argument that these minor behaviors
are antecedent to more dangerous behaviors must be augmented with more data
demonstrating thiselationship®??

1 Limitation of Movement [restraint] interventions must be treated as Level Ill aversives
and documented accordindi§?

T p ans routinely refer to the use of hel met
physician. When LOM is incletl in a treatment plan, there must be specific
individualized data to support its inclusitat.

JRC was granted a six month certification to use Level Ill aversives. The DMR report cited
partial compliance to state regulations, previous recommendationsoaddians. The state

promised to work with JRC to address tHeficienciesand assist JRC in developing a
Amonitoring plano for compliance. Additionall
the areas of: improved behavioral plans subject tespieeific needs of the individual students;
explanation for increase/decrease in effectiveness of Level Il aversives and a plan to fade
(discontinue) the use of aversives; rationale for using Level Il aversives on minor behaviors; an
outside expert engaering and medical report on the safety of the GED devices; mandate that the
Peer Review Committee meet with the frequency required by state regulation; mandate that the
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Human Rights Committee be in compliance with their responsibilities as stated itatibe s
regul ati ons; ensure that r estiindudingtconditonsifoc es us
their use. As of this writing, JRC continues to be certified to use Level lll punishments on its
residents.

Conclusions and Recommendations

The intentonal infliction of severe pain perpetrated against children and adults with disabilities
by JRC violateshe UN Convention against TorturéAversive treatment igsedto inflict painas
punishmentto coercve and intimidate people with disabilities to @mnge their behavior. The
legal frameworkwhich allows such treatmens discriminatoryi as it permits such practices to
be perpetrated onlyagaing individuals with disabilities. The dehumanization and
depersonalization of children at JRC by way of ssatectioned punishment with electric shocks,
4-point restraint boards, mock assaults, fdegrivation shock chairs and shock holsters fosters
an environment ripe for abuse and one that would not be tolératgukcially against children

in any other stting. These practicesnduce extreme and severe pain and suffering on an
extremely vulnerable population of children and adults with disabildied constituteill -
treatment otortureagainst thé&JN Convention against Torture

No population is more vuherable to abuse than children with disabilities detained in an
institution. This population needs the strongest level of international protection to protect them
against abuse.For this populationthe use of electric shockpngterm restraint and otler
aversives used byRC constitute human rights violations that are even more serious than
corporal punishment in a school, where children eventually go home to frienémnahdin the
community. The UN Special Rapportean Torture hasstatedtha corporal punishment
constitutes inhuman and degrading treatment. For a population detained in an institution, such as
JRC, the vulnerability is much greaterand the experience of pain and suffering is likely more
extreme. Thus, severe pain perpettlaggainst this population should bewed as fully
tantamount to torture. According to Nowak, F
criterion which the drafters of the Convention had in mind when they introduced the legal
distinction betwen torture and other forms of-tl r e a t>Thent . o

The UN Convention against Tortungrohibits practices that amount to the intentional infliction

of severe pain. It could be argued that any one aversive practice, used in a mild form, does not
entail severe pai MDRI does not and cannot attempt to define exactly when the repeated use of
restraint adds up to a violation of international human rights law or exactly what level of
electricity might constitute Htreatment or torture. The practice oftikatmentor torture is
consideredso serious that the UN Committee Against Tort(@AT) has recommered
governments adopt clear and absolute standards to protect against abuse.
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A flat ban on the use of electricityor long-term use ofrestraints to treat or modify behavior

would be the best way to prevent future abuseSuch a ban would be consistent with federal

policy and best practice in the field of behavior modification that strongly supports positive
behavioral supports instead mdinful aversives. Such a ban wdibe consistent with wh&AT

has called foto protect people in custody alaw enforcement contextln 2000,as described

above CAT recommended t hat t he-shatk stun belis aBdrestraeits i ab
chairs as methods of restraining those in <cu
breaches of article 16 of the Convent[defining inhuman and degraditgatmenjt &>

This year, CAT will be conducting its fifth periodic review and remrthe United States of

America and & compliance with th&JN Convention against Torturén its last review of the US

in 2006, CATO6s report made a number of recomm
torture, including a concern they voiced ovee use of electrshock devicesfirestricting it to

substitution for lethal weapons and eliminate the use of these devices to restrain persons in
custodyaothis yeards review by CAT, in their
the use of kectroshock devices and ask the government if they have restiistese as a
substitution for | ethal weapons only, as reco
ask point blank, fAre such devi ¢2€ATdhasiabol usec
asked for wupdated information on steps taken
detention of childrend with a par® Adéinalgr e mph
CAT asks:

Please describe steps taken to end the pcactf corporal punishment in schools, in
particular of mentally and/or physically disabled studeRts.

This year, the United States human rights record is being scrutinized by the United Nations as
part of a process known arsll tiiechomaw rghtscariventpresr i o d i
the United States has ratified. The United States report to the United Nstimunsl include

detaled information on the use of force against children with disabilities at JRC.

Since the United States legal systers Failed to protect children and adults with disabilities,
MDRI brings this urgent appeal to the UN Special Rapporteur on Torture and
recommends:

1 The UN Special Rapporteon Torture should demand a full international accounting by
the United Stees government of the abusive practices being perpetrated at the facility;

1 The useof electric shock anbbng-termrestraints should be brought to an immediate halt
as a form of behavior modification or treatment;

T New federal law should be adopted twrpletely ban the infliction of severe pain for so
called therapeutic purposes in any context;

T Tortureas treatmenshould bebanned angrosecuted underianinal law.
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