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INTRODUCTION

The Montana Developmental Center (“MDC”) in Boulder Montana is a residential
facility operated by the State of Montana’s Department of Public Health and
Human Services. MDC is composed of two distinct treatment areas. The largest is
the Intermediate Care Facility for Individuals with Intellectual Disabilities
(ICF/11D) which has a population of approximately 44 individuals and is federally
certified. The other is the Assessment and Stabilization Unit (ASU) which is a
secure (fenced and locked) 12 bed unit licensed by the State of Montana as an
Intermediate Care Facility for Individuals with Disabilities ICF/ID).

Disability Rights Montana (“DRM”) has been monitoring
abuse and neglect at MDC for more than 20 years. MDC has
Throughout that time, MDC has consistently failed to fulfill | consistently
its mission “. . . to provide an environment for building failed to fulfill its
healthy, effective and fulfilling lives.” Since 2003, it has mission ... to
been the recipient of six immediate jeopardy findings from | Provide an

the Center for Medicaid Services (“CMS”), which were environment for
largely based upon deficiencies in its response to abuse and | Puilding healthy,

neglect of residents. effective and
’ fulfilling lives.”

DRM succeeded through litigation in markedly downsizing
the institution in 2005. Even though the institution served
far fewer people, it continued to struggle with employing sufficient well-trained
staff and failed to protect residents from abuse and neglect. The facility has
continued to be the recipient of poor certification findings, and has been the
defendant in tort claims for the mistreatment and abuse of residents.

In 2013, after a particularly damning report of MDC’s botched investigation of the
rape of a female resident by a staff member, the Montana Legislature passed a new
measure to establish independent investigation of alleged abuse, neglect, and
mistreatment of residents. It established that the Montana Department of Justice
(*D0OJ”) would investigate claims instead of MDC staff. It also required that all
reports be sent to DRM for its independent review.

MDC claimed that it would reform in the wake of the rape scandal. Its
Administration promised to turn the institution into a “center for excellence,” and it
hired a clinical director and updated and amended many of its policies regarding
abuse, neglect, and mistreatment of residents.
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Even though MDC
pledged to change, the
reports DRM received
demonstrate the
inability of MDC to
keep residents safe
from staff and from
one another.

Even though MDC pledged to change, the reports
DRM received demonstrate the inability of MDC to
keep residents safe from staff and from one another.
Further, the reports confirm there are deep and abiding
defects in the climate and culture at the institution.

The following report includes case stories which DRM
has collected since the 2013 change in state law. The
stories include instances of staff abuse of residents and
mistreatment of residents by other residents. These

instances reveal significant gaps in supervisory oversight by the MDC
administration, in the selection and training of staff, the administration of the
facility, and failure to adequately address these incidents once they have occurred.

DRM has observed and tried to influence change for years as MDC has tried and
failed to be a safe institution for the habilitation and treatment of people with
intellectual disabilities. The simple truth seems to be that MDC cannot be made

safe.

SHORT CONCLUSIONS

1. Montana Code Annotated § 53-20-163 (attached as Exhibit 1) has been a
success as it has placed independent investigators at MDC and has provided
far more information to DRM, an independent watchdog, of the abuse and
neglect occurring in this institution.

2. Substantiated abuse and neglect at MDC results from cultural problems at
the institution. In an effort to address its problems with an insufficient labor
pool, MDC will often accept poorly suited individuals to employ, rationalize
poor employee performance, and downplay the seriousness of abuse and
neglect by addressing incidents with insufficient disciplinary and retraining

attempts.

3. MDC is not able to hire and maintain adequately trained staff.

4, The physical layout of the facility buildings is inefficient and dangerous.

5. It is not possible to run a safe, effective ICF/IID and ICF/ID that function as
a “center for excellence” in Boulder, Montana.
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LEGAL FRAMEWORK

Federal Law

The majority of MDC is an ICF/IID. As an ICF/11D, MDC is subject to federal
regulations in order to receive Medicaid funding for services.

Specifically, MDC must “ensure that clients are not subjected to physical, verbal
sexual or psychological abuse or punishment.” 42 C.F.R. § 483.420(a)(5). To that
end, a facility “is responsible to organize itself in such a manner that it proactively
assures individuals are free from serious and immediate threat to their physical and
psychological health and safety.”

When a surveyor cites a facility with violation of this regulation, “there is a high
probability that abuse to individuals could occur at any time, or already has
occurred and may well occur again, if the individuals are not effectively protected
from the serious physical or psychological harm or injury, or if the threat is not
removed.” CMS manual system, pub. 100-07 State Operations Provider
Certification.

When such a violation is cited, it is called an “immediate jeopardy” finding and
can result in the loss of Medicaid funding and closure of the institution.

State Law

In 2013, the Montana Legislature enacted Montana Code Annotated § 53-20-163,
requiring MDC to report each allegation of mistreatment, neglect, abuse or injury
from an unknown source to the DOJ. The DOJ is required to thoroughly
investigate the allegation, make findings, and generate a report within five days of
the incident.

MDC is also required to report the details of each reported allegation to the Mental
Health Board of Visitors and the state protection and advocacy program for
individuals with developmental disabilities, as authorized under 42 U.S.C. §
15043(a)(2), also known as the Protection & Advocacy System (P&A). In
Montana, the P&A is Disability Rights Montana. Since the legislation took effect
in October 2013, DRM has received a copy of each report of the investigation of
all allegations of mistreatment, neglect, abuse, or injury from an unknown source
at MDC.
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This legislation has enabled DRM to fulfill its mandate under 42 U.S.C. §
15043(a)(2), which is to investigate allegations of abuse and neglect at institutions
where individuals who experience developmental disabilities live. Prior to this
legislation, DRM had to rely on word-of-mouth reports from residents, family
members, and staff to learn of instances of abuse or neglect. As some potential
witnesses feared reprisals, reports were often withheld or withdrawn. Prior to the
law, getting accurate counts of the incidents of abuse and neglect at MDC was
difficult if not impossible. Now, as long as each allegation of mistreatment,
neglect, abuse, or injury from an unknown source is immediately reported by MDC
to the DOJ, an accurate count is much more likely.

In carrying out its mandate, the DOJ relies upon MDC policy to define
mistreatment, abuse, and neglect. MDC’s policies defining these terms rely upon a
combination of federal code and regulation, Montana code and administrative rule,
and a lawsuit settlement.

MDC defines abuse as the infliction of physical or mental injury or the deprivation
of food, shelter, clothing, or services necessary to maintain the physical or mental
health of a client with a developmental disability, without lawful authority whether
purposeful or due to carelessness, inattentiveness, or omission by the person
causing harm. Abuse may be physical, verbal, psychological, or sexual.

MDC defines mistreatment as any of a number of elucidated practices in the
policies that deviate from Individual Treatment Plans and accepted treatment
practices and standards of care in the field of intellectual disabilities.

MDC defines neglect to mean the failure to provide services necessary to avoid
physical or psychological harm. This includes failure to protect clients from harm
caused by other clients.
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FACTS - CASE STORIES

Montana Code Annotated § 53-20-163 took effect in October 2013, the DOJ took
approximately six months to hire an investigator and get its program up and
running. The DOJ investigator filed her first MDC investigation report in April

2014.

Between October 2013 and April 2014, MDC conducted and filed its own
investigative reports with the DOJ and provided DRM with copies. DRM has been
able to track and review reports of mistreatment, neglect, abuse, or injury from an
unknown source at MDC for the period of October 2013 through November 2014
for purposes of this report.

A.  Staff to Resident Physical Abuse - Case Stories (12 cases)

1.

MDC substantiated physical abuse of Resident A on December 13
2013, perpetrated by Staff # 101, by placing his knee on Resident A’s
arm while he was being restrained.

MDC substantiated physical abuse of Resident B on December 13,
2013, perpetrated by Staff # 102, by throwing him to the ground,
breaking Resident B's clavicle.

MDC substantiated physical abuse, verbal abuse, psychological, and
sexual abuse of Resident C on February 11, 2014, by Staff # 103, by
“nut checking,” a game whereby Staff # 103 would attempt to catch
Resident C off guard by backhanding him in the genitals. The game
also included on-going verbal interactions between Staff # 103 and
Resident C consisting of graphic sexual content.

MDC substantiated physical abuse of Resident C on April 28, 2014,
perpetrated by Staff # 104, who pushed Resident C.

DOJ substantiated physical abuse of Resident D on July 24, 2014, by
Staff # 105, who slapped Resident D in the face.

DOJ substantiated physical abuse of Resident D on July 24, 2014, by
Staff # 105 and # 106, who pulled Resident D off the couch by her
ankles and dragged her down the hall to her bedroom.
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10.

11.

12.

DOJ substantiated physical abuse of Resident E on July 11, 2014, by
Staff # 107, who grabbed the back of Resident E’s neck and pushed
him.

DOJ substantiated physical abuse of Resident F on July 11, 2014, by
Staff # 107, who grabbed Resident F’s neck, squeezed it, and brought
him to his room.

DOJ substantiated physical abuse of Resident G on July 31, 2014, by
Staff # 109. Resident G punched Staff # 109 in the side of his head
when Staff # 109 stepped in between Resident G and another resident
who were about to engage in a fight. Staff # 109 responded by
grabbing Resident G’s neck and taking him hard to the floor.

DOJ substantiated physical abuse of Resident H on September 27,
2014, by Staff # 110, who charged across the room unprovoked and
choked Resident H, slamming his head into a door jamb causing a
laceration that required five staples at the emergency room to close.

DOJ substantiated physical abuse, verbal abuse, and mistreatment of
Resident H on November 3, 2014, by Staff # 111, who grabbed his
shirt, swore at him, and verbally threatened him.

DOJ substantiated physical abuse of Resident | on November 6, 2014,
by Staff # 112, who dragged Resident | out of another resident’s room
by her ankles.

Staff Verbal Abuse, Mistreatment, and Neglect - Case Stories (12 cases)

13.

14,

15.

MDC substantiated verbal abuse of Resident J on October 20, 2013,
by Staff # 113, who yelled and swore at Resident J.

MDC substantiated verbal abuse of Resident K on October 20, 2013,
by Staff # 113, who yelled and swore at Resident K.

MDC substantiated neglect of Resident L on March 1, 2014, by Staff
# 114, who left Resident L sleeping in a bed with a urine soiled
blanket belonging to another resident.
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A mechanical restraint chair is commonly
used at MDC. Amnesty International
among others have condemned the use of
such chairs, especially in treatment
settings because of the possibility of
causing further trauma. They have been
condemned for use in corrections settings
as well given the possibly of death or
injury due to asphyxiation.

16.

17.

18.

19.

MDC substantiated mistreatment
of Resident | on April 14, 2014,
by Staff # 115, by putting her in
a mechanical restraint chair and
locking her in her bedroom.

MDC substantiated mistreatment
of Resident | on April 14, 2014,
by Staff # 116, by telling her that
she was stupid in front of other
residents.

DOJ substantiated mistreatment
and neglect of Resident C on
April 28, 2014, by Staff # 104,
who pushed Resident C.

DOJ substantiated neglect of
Resident J on July 12, 2014, by
Gene Haire, Perry Jones, Larry
LeRoux, Staff # 116, and Staff #
117, by leaving him in his tent
outside, unsupervised all night
while the rest of the group went
back to the unit.!

20. DOJ substantiated verbal abuse of Resident H on August 1, 2014, by
Staff #118, who called Resident H a “prick.”

21. DOJ substantiated neglect of Resident M on August 22, 2014, by Staff
# 119 and Staff # 120, who left Resident M and another resident

unattended.

22. DOJ substantiated neglect of Resident M on September 4, 2014, by
MDC staff when Resident M walked out of the building and was
discovered at the grocery store in downtown Boulder, Montana.

lFacility administrators are entitled to less privacy than line staff, if any at all, since they are public officials

performing their public duties.
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23.

24,

DOJ substantiated neglect of Resident M on September 17, 2014, by
MDC staff when Resident M walked out of the building and was
discovered on Main Street in downtown Boulder, Montana.

DOJ substantiated neglect of Resident N on November 3, 2014, by
Staff # 121, Staff # 122, Staff # 123, and Perry Jones, surrounding the
circumstances which resulted in the rape of Resident N by another
resident. It was not until the victim was examined by a staff nurse
(two hours after the event) that her allegation was taken seriously and
she was taken to the hospital.

C. Immediate Jeopardy

MDC’s inability to investigate and prevent abuse and neglect of residents has been
consistent since 2003. CMS found that MDC was posing an immediate jeopardy to
the health and safety its residents in 2003, 2005, 2008, 2009, 2010, and 2011. Here
are CMS’ findings:

2003:

2005:

2008:

2009:

2010:

The facility was “[f]ailing to ensure the most fundamental protections
by failing to provide necessary services and supports to avoid physical
harm during the application of restraint and by failing to further
protect clients from harm during the investigation of abuse.”

The facility was not in compliance with federal, state, and local
sanitation laws, and failed to thoroughly investigate allegations of
abuse, and failed to report the results of investigations of resident-to-
resident abuse.

Staff at the facility threatened a resident with an injection for their
own convenience, used force without justification, failed to recognize
and report abuse, and failed to conclude abuse in the face of factual
evidence and take appropriate action.

The facility failed to ensure protection from harm when it allowed an
abusive staff member to return to a unit to retrieve her belongings.

Following the rape of a resident by a staff member, the surveyors
found the facility failed to adequately supervise employees, collect
physical evidence in a timely manner, utilize objective facts to
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thoroughly investigate the allegation in a timely fashion, failed to
include a review of system failures including procedure review, staff
failures, environmental supervision review, and procedures to ensure
the safety of residents.

2011: The Centers for Medicare & Medicaid Services found that the
facility’s Human Resource’s Department failed to protect the residents
from staff errors.

MDC has also been a defendant in tort claims cases including one for the
mistreatment of a resident brought in the wake of a staff rape of a female resident.
MDC paid the victim and her family $350,000 in 2013 to settle the case.?

Challenges at MDC
A.  Difficulty Hiring and Maintaining an Adequately Trained Staff

Boulder, Montana, is remote and has a small population from which to draw a
labor force. Many employees and health care professionals have to commute from
Butte or Helena, requiring MDC to compete with local employers for adequate
staff.

This was noted in a recent report by a fiscal analyst for the Interim Legislative
Finance Committee on December 2, 2014. Based upon interviews with MDC
Administrators, the analyst stated:

The facility has difficulty hiring and maintaining an adequately trained staff.
This has led to high turnover, training costs and unmanned shifts. Reasons
for this situation may include low wages, a difficult clientele, shift work, the
environment at MDC, and lack of a readily available work force. (Emphasis
added). (Attached as Exhibit 2, p. 2).

The report goes on to identify union practices as a significant factor that further
complicates the provision of adequate staff in certain areas and at certain times at
MDC.:

2 See also, Baker v. Alexander, et al, First Judicial District, Lewis & Clark County No. CDV - 2002-215.
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In addition, the workplace is largely unionized and job bidding based
on seniority typically results in unfavorable conditions for facility
staffing and scheduling. The result of the job bidding process is that,
in many occasions, the newest personnel are subject to shift work at
the highest secure areas with the most difficult clients during periods
where minimal staff and management are present. This has created
opportunities with potential unfavorable outcomes. (Emphasis added).

The facility Superintendent, Gene Haire (hereinafter “Superintendent”), admitted at
the Legislative Finance Committee hearing on December 2, 2014, that rape and
abuse were “unfavorable outcomes.”

This was demonstrably true with the neglect and abuse which occurred in the most
serious cases described above, the rape of Resident N, and the serious assault of
Resident H. In the rape case, the staff who left the residents unattended was on his
first day working in the units, had not been informed of his work assignment, and
was working an overtime shift.

Finally, the MDC Administration told the fiscal analyst that even with 250 staff at
the facility, they needed 24 additional full time employees (“FTE”). At the time of
the drafting of this report, MDC has 22 open job positions.> Together, MDC is
down 48 staff from its optimum, or roughly one-sixth of its entire staff.

B.  Layout of Facility

Over the years, the number of
individuals served by MDC has been
greatly reduced. As this has occurred,
buildings have been shuttered. The
- Administration continues to use

_ cottages for residents which are
' A situated apart from the main
administration building. This has
B made it difficult to keep residents safe

Sy & given that it requires a large number

e of staff.

*These numbers remain consistent through January 14, 2015.
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The layout requiring additional staff was
also identified by the MDC
Administration, as reported by the
legislative fiscal analyst in his December
2, 2014, report. [“Due to spacing and set
up of the facility (8 separate buildings
located on approximately 1/4 mile of TTTITLE
square area) there is a high requirement § ===
for FTE for optimum client '
supervision.” s B S
(Exhibit 2, p. 2). Assessment

e -'*-.. o i;,_:—?# i e SR T
and Stabilization Unit (ASU)

To adequately provide for resident safety given MDC’s staffing patterns,
substantial remodeling or rebuilding would need to occur.

C. Remote Location of Facility

In 2007, largely in response to CMS immediate jeopardy findings, the State
Developmental Disabilities Program requested a study of MDC, which was
conducted by the nationally renowned Pennhurst Group. It identified the remote
nature of the facility as a substantial problem:

MDC is exemplary of a “‘smaller’ ICF/MR. ‘Economies of scale’
afforded larger facilities elude those with smaller populations.
Geography must also be seriously considered . . . . Boulder, Montana
requires more ‘on site’ resources than that of a less rural, more robust,
densely populated, setting. Resources, employees and contractors
must travel greater distances, for greater costs, than [in] other more
densely populated settings.*

“Study of MDC by the Pennhurst Group, 2007, at p. 2.
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SOME STATISTICS

There have been an average of approximately 50 residents at MDC over the course
of the reporting period of October 2013 until November of 2014. Fifteen of those
residents appear in the case stories above, some of them more than once. Hence,
nearly one third of the residents have been mistreated, abused, or neglected by the
staff at MDC during the last year. These staff have included direct care staff,
supervisors, the Director of Quality Assurance, Perry Jones (hereinafter “Director
of Quality Assurance”), and the Superintendent.

There have been 12 assaults perpetrated by staff against residents at MDC for an
average of one assault per month during the reporting period.

Mary Dalton, Medicaid & Health Services Branch Manager, Montana Department
of Public Health and Human Services (“DPHHS”), testified at a December 2, 2014,
Legislative Finance Committee hearing that these numbers were an improvement
and that MDC had made “great strides to improve over the last three years.”

DRM cannot independently verify any such improvement because prior to the
2013 adoption of Montana Code Annotated, § 53-20-163, MDC was not subject to
a reporting requirement beyond DPHHS. DRM has no prior data to which to
compare the current data and do not know whether one staff assault of a resident
per month is an improvement or not.

Many of the case stories involve multiple staff. In all, 27 staff members
perpetrated mistreatment, abuse, or neglect against the residents of MDC in the
cases contained in this report. As of November 6, 2014, 20 remain employed and
only seven no longer work at this institution.> When asked at the December 2,
2014, hearing about termination of employees who abuse residents, the facility
Superintendent testified that “[he didn’t] have the numbers on how the cases break
out.” He also testified that there have been no allegations of any kind of sexual
abuse of residents by staff. This was an error as in Case Story 3 above, the DOJ
substantiated sexual abuse by staff.

® Other staff have since left employment at MDC for reasons unknown at the time of publication of this
report.
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Finally, approximately one-half of the resident population of MDC is on the Port
list, meaning that they have been deemed ready by MDC to be served in the
community. MDC’s weekly porting list of the residents that are referred to
community placement, averaged 26 residents per week for community placement.
In other words half of the population at MDC for over a year have been eligible to
be served in a less restrictive environment, waiting for community services.
Eighteen residents on the December 6, 2013, port list (attached as Exhibit 3) are
still on the January 2015 port list (attached as Exhibit 4). They remain in a far
more restrictive environment than necessary or appropriate.

ANALYSIS

The case stories reveal significant gaps in supervisory oversight. This results in
neglect that has led to serious abuse of residents such as rape and felony assault
ending in serious injury and hospitalization. Resource challenges, physical layout,
and union job bidding and seniority “typically results
in unfavorable conditions for facility staffing and
scheduling” that leave untrained staff in the most
difficult and vulnerable areas all contribute to the
risks to residents and are barriers that mostly cannot

Residents cannot be
reassured they are safe
from these kinds of
assaults. When they

be overcome. see 20 of the 27 staff
_ _ who engaged in the
Even a cursory comparison of the case stories above assaultive behavior
to the previous immediate jeopardy findings reveals returning to work,
that Mary Dalton’s hopeful testimony before the residents cannot be
December 2, 2014, Legislative Finance Committee assured that the
hearing about improvement at MDC is not so. administration is
Clearly, MDC is not improving, and upon a proper taking any action to

complaint to the Certification Bureau should be found keep them safe.
to be in immediate jeopardy yet again.

A. Resident Safety

At MDC, there is a climate and culture that perpetuates abuse. DRM finds this in
the types and frequency of abuse as well as in the lack of timely, professional
follow-up to abuse. The same failures of protocol in 2014 were present at the
facility in 2010 and years prior as demonstrated in the numerous case stories and
immediate jeopardy findings above. The same failures to engage in swift and
certain discipline of staff who abuse residents exist today.
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The stories above demonstrate the absence of proper training in behavior
management techniques. Staff have commonly resorted to painful, humiliating,
and sometimes dangerous physical interventions. In the cases cited, staff have
used slapping, grabbing residents by the neck and squeezing, pulling residents by
the ankles, throwing residents hard to ground, pushing residents, kneeling on
residents, grabbing residents by their clothing, to physically control residents.
Given the frequency of these incidents over the last year, the absence of sufficient
staff training in de-escalation techniques to avoid or

_ defuse potential physical confrontations should have
The failure of MDC | peen evident to MDC’s administration. Yet these
staffand incidents continued.

administrative
personnel to respond | Residents cannot be reassured they are safe from these
immediately in the kinds of assaults. When they see 20 of the 27 staff who
November 2014 engaged in abusive and neglectful behaviors returning to
incident is perhaps |\ orkc " residents cannot be assured that the administration
the clearest evidence | ¢ taking any action to keep them safe. Although

that critical elements | picharg Opper, the DPHHS Director, has publicly stated
have not changed at that “[t]he State of Montana will not tolerate the abuse

MDC. and neglect of patients at MDC,” the sad fact is that the
State has tolerated it for years, and continues to do so
even now.

B. Rape

Many were shocked by the revelations of the November 2014 rape of a resident
and the subsequent failures of the MDC administration to properly investigate the
incident.® Given that a rape of a previous resident in 2010 brought about changes
in the MDC administration, the hiring of a clinical director, and the change of
many policies regarding abuse and neglect, it would be reasonable to expect any
future rape allegation would be addressed immediately and effectively. The failure
of MDC staff and administrative personnel to respond immediately in the
November 2014 incident is perhaps the clearest evidence that critical elements
have not changed at MDC.

The November 2014 rape is included above as Resident N. Resident N is small of
stature. She would be easily overpowered by the perpetrator here, a man who is

®November 25, 2014, Helena Independent Record.
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almost a foot-and-a-half taller than she. On November 3, 2014, the two were left
unsupervised at approximately 1:00 p.m. in the hallway during what is called
“Treatment Mall” at MDC. The MDC Superintendent would later describe
Treatment Mall as a school type setting where students walk between classes. The
difference at MDC is that residents are always to be supervised or accompanied by
staff, sometimes on a one-to-one basis.

Treatment Mall takes place physically in Building 8 which has two L-shaped halls
running through it known as the “North Hall” and the “South Hall.” A staff “hall
monitor” is located in each hallway. It is not clear that anyone had been assigned
as the South Hall monitor where the rape took place. In any event, no staff were
present. The DOJ report of the incident called it “[i]Jnsufficient or incompetent
supervision,” and it should be noted that the lack of competence extends to the
administration.

Two staff, one of whom had only been there a couple of
weeks and was pulling a double shift to fill in for a vacancy,
had both been assigned to the Quiet Room. Neither were

The perfect

aware that anyone had been assigned to the South Hall. The storm of
- : : incompetence
newer staff was supposed to work his first day in the units at :
_ : . continued to
2:00 p.m. and was attending to a personal matter prior to that brew

time. He had come in early to work a double shift and may
have been distracted. He planned to proceed to Unit 4.

To make matters worse, once the male resident had the female resident locked in
the bathroom and staff were made aware of it, no one had a key to gain entry to the
bathroom to rescue her. The perfect storm of incompetence continued to brew. As
the perpetrator ejaculated, having withdrawn from the victim, she saw her chance
and took it. She quickly unlocked the door and left.

Even though witnesses reported hearing “kissing” sounds, no staff interviewed the
female resident until she came forward two hours later (at 3:00 p.m.). MDC
policy, developed in response to the 2010 rape at MDC, called for immediate
contact with law enforcement when a sexual assault is reported. It also calls for
securing the scene, staying with the victim until law enforcement arrives, and then
accompanying the victim to the emergency room for a sexual assault examination
by trained processionals (called “SANE;” no nurses at MDC have this training).
The MDC Superintendent and Director of Quality Assurance helped formulate and
write this policy. They have actual knowledge and a working awareness of its
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contents, and had even instituted a check-off list for such cases on January 31,
2013. (Attached as Exhibit 5).

Here, however, they did not follow the policy. Shift Manager, Staff # 123, who
was made aware immediately that the perpetrator and victim had been locked in the
bathroom, instructed staff to interview the male resident with a nurse. Predictably,
the male resident denied it. No one interviewed the female resident, or contacted
law enforcement, as required, at this time.

At approximately 2:20 p.m., the Director of Quality Assurance began participating
in interviews relating to this event, yet still no one contacted law enforcement,
spoke with the victim, or secured the scene. In fact, the Director of Quality
Assurance directed a nurse at MDC to conduct a medical exam in direct
contravention of the MDC policy and proper law enforcement practices. An
untrained nurse conducted a rape exam at MDC. Then MDC determined to take
the female resident to the emergency room without contacting law enforcement,
again a violation of MDC’s own policy. Still, no one secured the scene.

A St. Peter’s Hospital nurse finally contacted Jefferson County Law enforcement
personnel at 5:32 p.m., more than four hours after the incident. MDC did so later
by fax. In addition, Montana Code Annotated § 53-20-163 requires

MDC to notify the DOJ immediately of each allegation of

abuse. _Here, the Supermtendent, wﬂh_knowledgg of the The DOJ report
allegations, spoke with the Bureau Chief responsible for of the incident
investigating these allegations at 4:43 p.m., and did not called it
report the allegation. In fact, MDC did not report the “[i]nsufficient or
allegation to DOJ until 6:57 p.m., almost six hours after the incompetent
Incident. supervision,” and
o it should be noted
_Shqrtly before MDC reported the incident to DOJ, the that the lack of
janitor cleaned the bathroom, because she was not asked to competence
do anything differently. When later asked about why he extends to the
didn’t insist that MDC’s policy be followed, the administration.
Superintendent exclaimed: “I didn’t think of it, it never

crossed my mind.” The critical incident protocol that the
Superintendent wrote, signed, and implemented never
crossed his mind during the critical incident. The form that he created did not
even occur to him at the very time of its intended use. This seems the very
pinnacle of incompetence, a complete failure of management that would likely
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result in termination in the private sector. It is the same kind of conduct that
resulted in immediate jeopardy to the health and safety to residents in 2010. This
sort of occurrence at MDC is the very kind of practice that perpetuates the climate
and tolerance of unacceptable practices and allows a culture of mistreatment,
abuse, and neglect to thrive.

C. Resource Challenges

The fiscal analyst’s December 2, 2014, report is the most recent source to identify
the serious staffing issues at MDC. For example, the practice of job bidding
identified by the December 2™ report, not surprisingly results in the most senior
workers taking the more sought after shifts with the least experienced staff often
supervising the most challenging residents.

The 2007 Pennhurst Report found that the most challenging residents who are
housed in the ICF-DD experience little positive or active treatment either because
the staff was unwilling or unable to provide it:

It should be stated that the individuals who reside at the locked (ICF-
DD) unit do present challenging, dangerous behavior and these
individuals do require effective, consistent supervision and
intervention to keep individuals, staff, and community members safe.
During observations at the locked unit, sufficient numbers of staff
were present to supervise and intervene if behavioral emergencies
emerged, but there was little positive interaction between staff and
consumers.’” (Emphasis added).

The result is a cause-effect relationship where, in the absence of proper training on
how to engage residents, engagement is either non-existent or negative.

Case Story 10 above is an instructive case. In Case Story 10, the DOJ
substantiated physical abuse of Resident H on September 27, 2014, by a staff
member who charged across the room unprovoked and choked Resident H,
slamming his head into a door jamb causing a laceration that required five staples
at the emergency room. This event took place just before 10:00 p.m. Video of the
interaction between the staff and residents reveals that there was not only very

"Pennhurst Report, page 30
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little in the way of positive interaction, but that the interaction was almost entirely
negative, mostly driven by the actions of the staff.

FILED
-

In the video, the victim of the assault is shown in a
relaxed standing posture, leaning against the door
frame with his arms crossed. Meanwhile, a
transcript of the incident reveals that the
perpetrator is taunting the residents saying that “I
can go home at night, and you will never get out of
here.” The perpetrator was charged with felony
Abuse of a Disabled Person. The incident, which
occurred seven years after the Pennhurst report, is
illustrative of its seemingly prophetic statements:

Is staff being trained appropriately? If there is one
department and task at MDC which could utilize
the “‘most needed improvement’ label, this would
be it. It is believed that even mandated training
and that accountability for same has waned.

Training is evidently seriously needed for direct support to understand active
treatment, behavioral interventions and levels of expectation for competent

interactions.

Is staff being supervised appropriately? It is very apparent that
‘supervision’ at MDC has evolved where considerable learning could
benefit change. Levels of staff interaction, cancellation of treatment

or training time, use of client choice as an excuse for not providing

supervision.®

programs are all indicative of inappropriate or absence of

It is readily apparent from the September 27, 2014, assault on Resident H that the
Pennhurst statements were just as true in 2014 as they were in 2007. Either
training is seriously waning, or supervision is absent, or both.

DRM takes no position on organized labor at state institutions, an issue raised by
the fiscal analyst’s report as negatively affecting resident care. To the extent that

8pennhurst Report page 8.
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union practices negatively affect the safety of residents then it must be addressed
and changed.

The MDC Administration believes that 24 additional FTE are required to operate
the facility at optimum level. (Exhibit 2). This would be in addition to the 250
positions currently at MDC, 22 of which are currently unfilled. It appears that
MDC believes that it could hire itself out of this problem, though the Governor’s
budget does not include the funding for these additional FTE.

DRM does not believe it is credible to argue that additional staff would solve the
problems at MDC. Back in 2007, the Pennhurst Group found that 111 direct care
staff® for a total resident population of 61was a “generous number of staff,”*° yet
they experienced the same sort of problems experienced at the facility currently.
The picture could not be clearer. By all measures, the congregate care model in
Boulder, Montana, is failing.

D. Pre-screening by MDC

In the fall of 2014, both DRM and DOJ became aware

that MDC was employing its own “pre-screening” He was found in a
process by which it deemed some allegations not chair soaked in urine
worthy of reporting. DRM became aware that these when his mother

allegations were not being reported through reports of came to visit.
incidents by residents and their relatives.

In one such case, the staff at MDC had neglected a man for a month who had a
herniated disc and a pulmonary embolism from sitting too long in one position. He
was left in that position as staff stated that they thought he was “faking.” He was
found in a chair soaked in urine when his mother came to visit. DRM reported the
neglect to both DOJ and MDC, although MDC had known of it and failed to report
this incident to DOJ. Based on DRM’s reporting, DOJ has initiated its
investigation. This investigation is pending at the time of this report.

In another example, DRM learned from a parent that her son had been assaulted by
another resident. MDC was aware of the event, but did not report it to DOJ for

%111 direct support staff was the number reported by the fiscal analyst as of November 28, 2014, and only
incidentally the number of direct support staff reported by the Pennhurst report of direct support in 2007.

pennhurst report, p. 6.
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three days as an allegation of abuse, and only did after DRM reported it to MDC.
The statute requires MDC to immediately report each allegation of abuse to DOJ.
Once notified, DOJ substantiated abuse in this case.

In response to this revelation, a Deputy Attorney
General issued a Memorandum to the bureau chief in
charge of these investigations which analyzes MDC’s
pre-screening policy. (Attached as Exhibit 6). In it, the
deputy states that “[e]ach allegation must be reported
without delay to DOJ” as the statute does not permit
MDC to pre-screen allegations.

... the deputy states
that “[e]ach allegation
must be reported
without delay to DOJ”
as the statute does not
permit MDC to pre-
screen allegations.

Due to the pre-screening by MDC of allegations of

abuse, particularly between residents, it is difficult, if not impossible, to report the
total number of incidents of abuse, neglect, or mistreatment that have occurred
since October 2013. DRM is reasonably certain the cases included in this report
are a fraction of instances which have really occurred.

E. OLMSTEAD

The State of Montana must come into compliance with the rule in Olmstead v.
Zimmring, 119 S. Ct. 2176 (1999), which holds that it is illegal discrimination
under the ADA to keep people who experience disabilities in institutions when
they do not need to be there. Id. at 2191.

For the reasons stated, we conclude that, under Title Il of the ADA,
States are required to provide community-based treatment for persons
with mental disabilities when the State's treatment professionals
determine that such placement is appropriate, the affected persons do
not oppose such treatment, and the placement can be reasonably
accommodated, taking into account the resources available to the
State and the needs of others with mental disabilities.

When assessing the full measure of resources currently expended at MDC
(approximately $15 million), it is more a question of appropriations to assure
compliance with Olmstead.

There have been numerous lawsuits across the county over the past 15 years
surrounding this issue to underscore this point. Many of these are initiated by the
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United States Department of Justice or the individual state’s Protection and
Advocacy Systems for people who experience disability, such as DRM. Inasmuch
as half the population at MDC fits the Olmstead rule, it would seem utterly prudent
to, at a minimum, reduce the institutional appropriation by an amount sufficient to
provide for community placement for these individuals, and re-appropriate those
funds into the DDP community services programs.

Olmstead also requires that the State have in place a comprehensive, effectively
working plan for placing individuals that actually moves at a reasonable pace.
Providing community providers with appropriate financial incentive, or perhaps
using institutional funds to build state-operated community homes could
accomplish this objective. It would also effectively eliminate all but a very small
need for a congregate care center like MDC.

CONCLUSIONS

1. Montana Code Annotated 8 53-20-163 has been a success in that it has
placed independent investigators at MDC and has provided far more
information than before about the abuse and neglect occurring in MDC.

It is inconceivable that the two administrators at MDC most responsible for
critical incident response at MDC, the Superintendent and the Director of
Quality Assurance, responded to an incident as critical as a rape with such
utter incompetence as to either completely ignore or forget a policy which

they themselves wrote. The “I didn’t think of it. It never crossed my mind

excuse is not acceptable for the people in charge.

The “I didn’t think
of it. It never
crossed my mind”
excuse is not
acceptable for the
people in charge.

It is yet another in a long list of failures of
management at MDC. (See list of Immediate
Jeopardies and case stories) These failures
include the inability to adequately staff the
facility, the failure to communicate staff
assignments, the failure to properly equip staff
with keys to all doors, as well as the failure to
provide adequate training, supervision, and

support. These are failures of which DRM is now aware, and can share with
policy-makers and the public in an effort to determine the future of MDC.
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The pre-screening process was a short-lived but unhelpful development.
While it has been discontinued, its use has left some very serious scars and is
emblematic of deeper flaws. Examples are: the rape case and the case of the

man left for a month who had a herniated disc and then a pulmonary
embolism from sitting too long and found by his mother sitting in a chair
soaked in urine. In both cases, evidence surfaced that staff did not believe
the reports. The result is a system-wide philosophy where staff presume
residents are not credible, which is so widespread and customary that in

itself is a form of neglect.

2. Substantiated abuse and neglect allegations
are the result of culture and practice that Unfortunately, the
tolerate abuse and neglect problems. The problems at MDC are
problems cannot be fixed with an insufficient | N0t new. This history
labor pool, and results in accepting poorly repeats itself from year-
suited individuals to employ, rationalizing to-year, administration-
poor employee performance, and to-administration, and
downplaying the seriousness of abuse and legislature-to-legislature.
neglect by addressing serious events with Despite the platitudes
insufficient disciplinary and retraining and best intentions, it
attempts. cannot be d_one. MDC
cannot be fixed; not the
MDC historically cannot hire and retain congregate care model
qualified professional and direct care staff in | WIth the physical plant
Boulder, Montana. The immediate and staff resource
jeopardies bear this out over time, and the problems in B_oulder,
case stories demonstrate that the problem Montana. ltis no secret
persists today. The Superintendent does not that DRM has _sought to
have a college degree as was required in the close MDC - with good
job announcement. Client Service reason.
Coordinators, Behavioral Health Clinicians,
Shift Managers, the Medical Health Service Manager, a Registered Nurse,
an Occupational Therapist, a Speech Pathologist, etc., and numerous Direct
Care staff positions were all open as November 6, 2014. The Clinical
Director left as of January 8, 2015, and the MSOTA certified Sex Offender
Therapist position has been vacant for many months. Professional staff
vacancies are treatment vacancies. MDC consistently operates with
professional staff vacancies. Thus, MDC consistently operates with
treatment vacancies. Thus, treatment vacancies are systemic at MDC.
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The lack of staff training, supervision, support, and competent management
at MDC perpetuates a system resistant to change or development where even
modest past efforts at intervention and whistle blowing have failed.'* The
lack of swift and certain staff consequences for mistreatment, abuse, and
neglect of residents leads to the reasonable conclusion by residents and
stakeholders that mistreatment, abuse, and neglect is widely tolerated at
MDC.

3. MDC faces another challenge in an inefficient and dangerous layout of the
facility buildings, the size of its population, the lack of professional staff
available in the area, not to mention the repeated legal problems including a
likely Olmstead challenge. The Olmstead problem can be avoided by
deferring appropriations to community-based services in either private or
state run programs that are not congregate care model facilities and house
four or fewer persons.

!15ee Travis D. Settlement; Libby Sleath v. MDC, et al., which resulted in a $244,000 judgment against
MDC and DPHHS.
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It is not possible to run a safe, effective ICF/ID and an ICF/IID that
functions as a “center for excellence” in Boulder, Montana. Unfortunately,
the problems at MDC are not new. This history repeats itself from year-to-
year, administration-to-administration, and legislature-to-legislature.

Despite the platitudes and best intentions, it cannot be done. MDC cannot
be fixed; not the congregate care model with the physical plant and staff
resource problems in Boulder, Montana. It is no secret that DRM has sought
to close MDC - with good reason. That reason - MDC residents are not safe
and are not receiving appropriate treatment from qualified staff.

RECOMMENDATIONS

Develop a zero tolerance policy for abuse, neglect, or mistreatment of MDC
residents to be implemented by June 2015.

Close Montana Developmental Center in Boulder, Montana.

Identify a shareholder group that shall include family members of MDC
residents, providers, DRM, DPHHS, DOJ, MDC employee union
representation, and other stakeholders as deemed appropriate by DPHHS to
achieve the transition plan objectives.

Develop a transition plan that meets the following objectives:

. Closure of MDC

. Halts all new admissions into MDC

. Transfers all residents on the port /referral list as of April 15, 2015,
into appropriate community service

. Identifies the needs of the remaining residents at MDC and propose
through a combination of private and state run services the transition
of those remaining residents into appropriate community service by
the closure date

24
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. Determine if there is a need for secure services for a limited number
of residents and how those services can be developed in community
settings

. Create incentives for current MDC staff to remain employed during
the transition and closure of MDC

. All MDC staff be given opportunities for re-training and re-
employment at comparable wages and positions in state government

5. Fund community services to obtain the objectives in the transition plan.

MDC Report - January 2015
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Rev-.-l/31/i3 Montana Developmental Center Page 1 of2
Sexual Abuse Allegation Action Log

Time of Initial Report: % ',
Date of Initial Report: ; .

Placed in
e Completed | | tigati
Steps / Actions Time Frame Responsibility Completed DZte nves;:inigea ve Form
v v

1. Report immediately to the Boulder Police Department.

2. Direct nursing staff to transport or accompany the alleged
victim by ambulance to the Saint Peter’s Hospital Emergency
Room in Helena for medical examination specific to the type of
sexual abuse allegation.

3. Notify the Superintendent, Clinical Director, Medical Director,
Psychiatrist, and Nursing Director in person or by telephone.

4. The Clinical Director notifies the guardian.
Client Protection

Specialist, Registered
Nurse, or Human

5. Ensure that the alleged victim does not bathe, wash hands, or | )
change clothes. immediately

6. Do not touch or move any item that may have been used as a Services Specialist
weapon; wait for law enforcement to arrive.

7. Secure the incident scene and do not disturb any part of the
scene or any potential evidence in the area.

8. If evidence must be disturbed (example: removal of broken
glass for client safety), follow these guidelines:

A. Porous Materials (clothing, bedding, gloves): Store in
porous containers such as paper bags.
B. Non-porous Materials (plastics, metal, glass): Store in

non-porous containers such as plastic bags.

FON
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Sexual Abuse Allegation Action Log

Placed in
Completed igati
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C. Secure all physical evidence: The chain of custody is
critical. Use the Secured Evidence Form to document Client Protection
evidence secured, individuals having custody of evidence, ) diatel Specialist, Registered
and times evidence secured. immediately

Nurse, or Human
Services Specialist

9. Ensure that a female staff person is present for interview with
the female client who may have been harmed.




ATTORNEY GENER AL

STATE OF MONTANA

Tim Fox Department of Justice

Attorney General 215 North Sanders
PO Box 201401
Hclena, MT 59620-1401

MEMORANDUM
TO: DANA TOOLE, DCI
CC: BRYAN LOCKERBY, DCI

|
FROM: J. STUART SEGREST ({} /{J
RE: MDC Abuse Report Timing

DATE: October 30, 2014

INTRODUCTION

Bureau Chief Dana Toole requests a review of the requirement under Mont. Code Ann.

§ 53-20-163(3) that “[eJach allegation of mistreatment, neglect, or abuse and each injury
from an unknown source must be reported immediately to the superintendent of the
facility and to the department of justice . ...” DOJ is not receiving the allegations of
abuse immediately. Instead MDC policy directs that the MDC event management
committee meet first, within 24 hours of the Superintendent receiving a report of abuse,
to decide whether or not the report warrants further investigation. If the committee
decides investigation is warranted, the report is forwarded to DOJ to conduct the
investigation, but if the committee decides investigation is not warranted the report is not
forwarded to DOJ. F urther, a review of reporting time and dates from May 1, 2014 to
October 1, 2014 indicates that in some instances it took longer than 24 hours for MDC to
forward reports to DOJ. Bureau Chief Toole questions whether this screening process is
permitted under the statute, or if each allegation should instead simultaneously be
reported to DOIJ at the time the allegation is first reported to the Superintendent.

SUMMARY

Montana Code Annotated § 53-20-163(3) requires that each allegation be reported
immediately to DOJ at the time it is first reported to the Superintendent, and does not

TELEPHONE: (4006) 444-2026  FAX: (406) 444-3549  E-MAIL: contactdoj@mt.gav



permit MDC a 24-hour window to review and screen the report before it is forwarded to
DOJ.

ANALYSIS

In interpreting the meaning of a statute, the first step is to determine whether the intent of
the statute can be determined from the statute’s plain language. State v. Johnson,

2012 MT 101, 9 19, 365 Mont. 56, 277 P.3d 1232. If the intent is clear from the statutory
language, no further inquiry is necessary. Jd. A court will not add language to a statute,
nor will it ignore the statute’s express language. /d., § 20.

Montana Code Annotated § 53-20-163(3) states that “each allegation . . . must be
reported immediately to the superintendent of the facility and to the department of justice
....” (Emphasis added). “Immediately” means “without any delayl,” and there is no
indication that this command applies only to providing notice of the allegation to the
Superintendent. On the contrary, the statute expressly states that report must be
immediately provided to the Superintendent “and” DOJ. Thus the express language
requires that an abuse allegation be reported as soon as it is made, and further
contemplates that the abuse will be reported contemporaneously to both DOJ and the

Superintendent.

Despite this express command, MDC’s legal counsel has stated in an email that she
interprets § 53-20-163(3)(c)’s requirement that “the investigation [be] initiated within 24
hours of the report of the incident” as including MDC’s “preliminary investigation.”
Though not entirely clear, it appears she is arguing that because (3)(c) contemplates the
investigation will begin within 24 hours, MDC has 24 hours to provide notice to DOJ
after an allegations is reported to the Superintendent.

While MDC’s position is reasonable from a practical standpoint, I do not agree with this
interpretation because it ignores the express language of the statute and adds language
that is not included. First, as discussed above, a 24-hour preliminary investigation is not
allowed for or contemplated by the first sentence to § 53-20-163(3), which requires an
allegation be reported without delay to the Superintendent and DOJ. Waiting 24 hours
after the incident is reported to the Superintendent to report the matter to DOJ, if itis
reported at all, simply is not allowed or contemplated by this express provision.

Second, even if this first sentence were not as clear as it is, the “investigation” referenced
in 3(c), which must be “initiated within 24 hours,” applies to DOJ, not MDC, because the
statute charges DOJ with conducting the investigation. See 88§ 53-20-163(5), (8) (“the

department of justice shall conduct a thorough investigation of each allegation”). Indeed,

' Merriam-Webster 2014.



a primary purpose of revising the statute was to transfer responsibility for investigations
into abuse allegations from MDC to DOJ. Even assuming 3(c) is ambiguous, and MDC
may argue it is because it is written in the passive voice and is part of a list of
requirements that MDC is required to “maintain a written record” of, this does not affect
the non-ambiguous, express command of the first sentence. Subpart 3(c) therefore does
not provide an exception to the requirement that each allegation of abuse be reported
immediately to DOJ.

This is not to say that MDC is prevented from convening their event management
committee to review and assess allegations. MDC is free to do so, and may provide its
assessment regarding the merits of the allegation to DOJ, but § 53-20-163(3) nevertheless
requires that each allegation be reported immediately to DOJ.,

CONCLUSION

Each allegation must be reported without any delay to DOJ. While the statute does not
permit MDC to first screen the allegation through their event management committee,
and thereby delay reporting the allegation to DOJ, MDC may still convey the
committee’s assessment as to the merits of the allegation to DOJ.
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